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PETITION OF:
Case No. PUR-2019-00118
VIRGINIA ELECTRIC AND POWER COMPANY
For A Declaratory Judgment
I

BRIEF OF
THE KROGER CO.

Pursuant to the Commission’s August 8, 2019 Scheduling Order, The Kroger Co. (“Kroger”) submits this
Brief in Support of Colpine Energy Solutions, L.L.C.’s (“Calpine”) Motion for Temporary Injunctive Relief and for
Expedited Action.
I.

BACKGROUND

On July 16, 2019, Virginia Electric and Power Company ("Dominion" or "Company") filed a Petition
("Petition") for a Declaratory Judgment with the State Corporation Commission ("Commission") seeking a
determination that: (i) a competitive service provider ("CSP") must have control of sufficient renewable generation
resources, including renewable capacity and associated renewable energy, to enable it to provide the full load
requirements of the customers it intends to serve pursuant to Code § 56-577 A5 ("Section A5"); and (ii) Calpine, a
CSP seeking to serve customers in Dominion's service territory, has not satisfactorily demonstrated that it can
provide "electric energy provided 100 percent from renewable energy" as required by Section A5. Dominion states:
“Until the Commission rules on this Petition and confirms the requirements for serving customers
under Section A5 so that the Company can make a final determination regarding the validity of the
enrollment requests, Dominion Energy Virginia does not intend to continue the enrollment process
for the customers that Calpine Solutions is currently seeking to enroll or any other enrollment
requests that the Company receives from Calpine Solutions under Section A5.”1

1 Petition p. 4.
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On July 22, 2019, Calpine filed a Motion for Temporary Injunctive Relief and for Expedited Action
("Motion"). In its Motion, Calpine claims that Dominion has no basis for failing to continue the enrollment process
for the customers that Calpine is currently seeking to enroll and that any further delay in the enrollment process will
put Calpine's contracts and relationships with those customers, as well as its possible relationship with future
customers, at risk.2 Calpine requested that the Commission direct Dominion to immediately process all of Calpine's
pending enrollment requests and to timely process any future enrollment requests until the Commission has ruled
on the Petition.3
This proceeding will impact Kroger because Kroger is currently finalizing a contact for 100% renewable
energy with Calpine for stores and facilities located in Dominion’s service territory. Kroger filed its Notice of
Participation on July 31, 2019 and submits this Brief in Support of Calpine’s Motion.

II.
A.

ARGUMENT

Calpine Is In Compliance With The Plain Language Of Virginia Code § 56-577(A)(5).
This case is a simple matter of applying a clear an unambiguous statute. Section AS states that any

individual retail customer can purchase renewable energy from a competitive electric supplier if: 1) the electric
supplier is licensed to sell retail energy in Virginia; 2) the customers’ incumbent utility does not offer an approved
100 percent renewable energy tariff; and 3) the energy purchased is 100 percent renewable.4 Each of these
conditions are met with respect to Calpine’s sale of renewable energy to customers in Dominion’s service territory.

2 See Motion at 3, 7-11, 18.
5 Id. at 19.
4 Virginia Code § 56-577(A)(5) states: Individual retail customers of electric energy within the Commonwealth, regardless of
customer class, shall be permitted: a. To purchase electric energy provided 100 percent from renewable energy from any
supplier of electric energy licensed to sell retail electric energy within the Commonwealth, other than any incumbent electric
utility that is not the incumbent electric utility serving the exclusive service territory in which such a customer is located, if the
incumbent electric utility serving the exclusive service territory does not offer an approved tariff for electric energy provided
100 percent from renewable energy;
2
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1.

Calpine Is A Licensed Electric Energy Supplier.

Calpine meets the definition of a "supplier of electric energy licensed to sell retail electric energy within
the Commonwealth,” per Section A5. Calpine is a licensed electric competitive service provider in good standing
in the Commonwealth of Virginia.5
2.

Dominion Does Not Offer An Approved, 100% Renewable Tariff.

Per Section AS, individual customers can purchase renewable energy from CSPs “if the incumbent electric
utility serving the exclusive service territory does not offer an approved tariff for electric energy provided 100
percent from renewable energy.” Dominion does not offer an approved 100% renewable tariff. The only option
for customers seeking 100% renewable energy is to contract with a CSP.
3.

The Energy Sold By Calpine Is 100 Percent Renewable In Compliance With Section AS.

Dominion argues in its Petition that Calpine’s renewable contracts violate Section AS because Calpine has
failed to show that it has “sufficient renewable capacity such that its service will meet the requirements of Section
AS...”6 As explained below, although Dominion’s justification for denying Calpine’s renewable customers
enrollment under Section AS appears to have changed since Dominion filed its Petition, none of the justifications
offered by Dominion establish that Calpine is in violation of Section AS.

1.

There Is No Renewable Capacity Requirement for Compliance With Section AS.

Dominion’s stated rationale for denying enrollment of Calpine’s customers is that, in Dominion’s view,
Calpine’s renewable contracts violate Section AS because Calpine does not own or control “sufficient renewable
capacity” to provide electric service provided 100 percent from renewable energy to customers in Virginia.
Dominion states:

5 See Order Granting License, Case No. PUE-2016-00093 (Oct. 6, 2016), in which the Commission issued License No. E-37
to Noble Americas Energy Solutions LLC (“Noble”) authorizing Noble to conduct business as a competitive service provider
of electricity to residential, commercial, and industrial customers throughout service territories open to competition in the
Commonwealth of Virginia. On December 20, 2016, the Commission issued an Order Reissuing License in which it cancelled
License E37 and awarded License E-37A to Calpine Energy Solutions LLC (f/k/a Noble Energy Solutions, LLC) pursuant to
the same terms and condition set forth in the Commission’s October 6,2016 Order Granting License to Noble.
6 Petition p. 4.
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“In light of Calpine Solutions’ refusal to show it has sufficient renewable capacity such that its
service will meet the requirements of Section A5, the Company has been unable to validate, in
accordance with the provisions of its CSP Coordination Tariff, certain enrollment requests
submitted by Calpine Solutions. Therefore, the Company has not proceeded with the enrollment
process at this time for those customers that Calpine Solutions is currently seeking to enroll."7
This rationale for denying a renewable customer’s enrollment is baseless. First, it is uncontested that there
is no “renewable capacity” requirement in Section A5. Section A5 gives customers the right to “purchase electric
energy provided 100 percent from renewable energy.” The Legislature used the terms “electric energy” and
“renewable energy.” The Legislature, perhaps aware of market realities, did not impose a requirement that CSPs
own or control "renewable capacity” in order to sell renewable energy under Section A5. There is no mention of
capacity, renewable or otherwise, in Section A5.
Second, in addressing this precise issue in PUR-2018-00134 the Commission found that there is no
“renewable capacity” requirement for service under Section A5. In that case Appalachian Power requested that the
Commission suspend or revoke the CSP license of Collegiate Clean Energy, LLC (“Collegiate") because
Appalachian Power alleged that Collegiate was impermissibly providing non-renewable capacity to serve its
customers. As articulated by the Hearing Examiner, "Appalachian argued that Collegiate is not complying with
Section A5 because it is not meeting the needs of its customers with both renewable electrons and renewable
capacity."8
In ruling against Appalachian Power, the Commission found that there is no “renewable capacity”
requirement in Section A5 and declined to impose such a requirement on CSPs. The Commission stated:
“In this instance, the term "renewable capacity" is not specifically defined or mentioned in Code §
56-576, Section A5 or the Retail Access Rules. Thus, the extent of the capacity obligation attendant
to Section A5 is within the Commission's discretion to decide. The Commission finds that based
on the facts and circumstances presented in this case, Appalachian has not established that
Collegiate violated Section A5 or the Retail Access Rules. The Commission also finds that
Appalachian has not established that the adoption of a renewable capacity standard based on PJM's
wholesale reliability requirements is reasonable in this case.
***

7 Petition p. 4.
8 PUR-2018-00134, Order (June 11,2019) pp. 3-4.
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Further in this regard, the Commission does not find it necessary at this time to adopt a specific
renewable capacity standard to be applicable to CSPs providing competitive service under Section
A5.”9
There is plainly no justification for denying enrollment of Calpine’s customers due to a lack of “renewable
capacity" as no such requirement is imposed by the Legislature or the Commission.

ii.

Dominion Did Not Object To The Monthly Balancing Provision In Calpine’s
Renewable Energy Contract In Dominion’s Petition For Declaratory Judgment.

As explained above, the stated rationale for denying enrollment to Calpine’s customers in Dominion’s
Petition for Declaratory Judgment is that Calpine does not own or control “sufficient renewable capacity” and is
therefore in violation of Section A5.

However, during the Direct Energy (PUR-2019-00117) and Calpine

evidentiary hearings Dominion appeared to change its argument. Dominion’s “renewable capacity” argument took
a back seat to a completely new argument that Calpine’s renewable contracts violate Section A5 because Calpine
proposes a monthly balancing in order to match renewable energy with renewable supply.10 Dominion argued that
Section A5 requires a CSP to instead provide renewable energy on a 100% continuous basis. Counsel for Dominion
explained this eleventh hour change of legal theories at the evidentiary hearing:
“There was a moment of epiphany in the Direct Energy case, crystallizing Dominion's concern
that the CSPs at issue in both cases, Calpine here, are not selling electrons from renewable energy
24/7/365 or anything close to that. And thus, not meeting the legal standard in A5, which we read
to say they must serve the customers' full load with electric energy purchased a hundred percent
from renewable energy.”11
So after denying customers enrollment under the theory that Calpine is violating a renewable capacity
requirement, Dominion changed tactics during the hearing and now contends that it a deficiency in Calpine’s
provision of renewable energy that is the basis for denying enrollment to customers under Section A5. During
cross-examination, Dominion witness Greg Morgan, conceded that these are two distinct bases for objecting to
Calpine’s contract:

9 PUR-2018-00134, (Order of June 11,2019), pp. 5-6.
10 Transcript of Hearing Conducted August 7,2019, Volume I, p. 28.
" Transcript of Hearing Conducted August 7, 2019, Volume I, p. 27.
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Q.
Do you need to have capacity in order to satisfy whatever hourly or monthly standard you're
talking about?
A.
Those are different things. An energy balancing standard is different than the rights to a
certain amount of firm power on demand. Energy balancing, whether that's monthly or hourly, how
that works is a different thing. I think we're - no, I don't think capacity is the same topic as monthly
energy balancing.12
Mr. Morgan acknowledges that Dominion denied customers their statutory ability to buy renewable energy
based on one legal premise, and that Dominion is now asking the Commission to deny these customers their rights
under Section A5 under a completely new premise that was not stated in its Petition for Declaratory Judgement. If
Dominion objects to the monthly balancing that Calpine and its customers agreed to in their renewable contracts it
should have stated that objection clearly and accurately in its Petition. Customers that are denied their rights to
purchase renewable energy under Section A5 are entitled to be notified of the specific reasons why their enrollment
is being held up by Dominion. Dominion failed to provide such notice and failed to state a clear basis for granting
its Petition for Declaratory Judgment. Kroger believes that it would be appropriate for the Commission to deny
Dominion’s Petition for Declaratory Judgement and grant Calpine’s Motion for Temporary Injunction on this basis
alone.
Hi.

Calpine Should Not Be Held To A Higher Standard Than Appalachian Power And
Dominion With Respect To Renewable Energy Balancing.

Regardless of the fact that Dominion failed to raise an objection to the monthly balancing provision of
Calpine’s renewable energy contract in its Petition, Dominion’s new argument that Calpine’s contracts violate
Section A5 because they will balance renewable energy with renewable supply on a monthly basis, also fails on its
merits. As Costco Global Energy Buyer, Shay Reed testified there is no seller that can realistically supply renewable
power on a continuous basis, every hour of every day:
“It's unrealistic for anyone to believe that, in the existing marketplace..., that green energy can be
24 by 7 by 365. And similar to Kroger, we're getting as close as we possibly can, realistically
understanding that the wind is not going to blow sometimes, the waves aren't going to move at
some point, solar is, you know, not going at night, and there has to be some reasonable balancing
that indicates that we know 24/7 is not realistic. I mean, we're 20-plus years away from being 24/7.
And Dominion cannot provide that. And them holding any other utility or retailer or anyone to that
standard is just an impossibility at this point.”13

12Transcript of Hearing Conducted August 7, 2019, Volume II, p. 100.
13 Transcript of Hearing Conducted August 7,2019, Volume II, pp. 73-74.
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Chairman Christie further elaborated on this same point during the hearing:
“[TJhere’s no such thing as getting renewable electricity on a 24/7/365 basis; physically, it can't be
done. I mean, maybe somewhere in the big rock candy future, these states passing these 100 percent
mandates, but right now, the technology's not there. The wind doesn't blow, the sun doesn't shine,
the river doesn't run. So there has to be sort of a rule of reason. And that's why we let APCo have
a monthly balancing. And [Dominion is] asking for a monthly balancing in your application.”l',
The provisions of Dominion’s proposed renewable tariff (Rider TRG), which is the subject of PUR-201900094, is consistent with Ms. Reed’s and Chairman Christie’s conclusion that matching renewable supply with
renewable energy on a real-time basis is not practical. Dominion’s proposed renewable tariff will not provide actual
renewable power to customers on a 24-7-365 basis. Dominion explains on page 6 of its Application in PUR-201900094 that deviations from its renewable generation portfolio and its customer load will be addressed through
monthly balancing. Dominion’s states:
“The Company will manage Rider TRG subscriptions to provide enough energy and capacity
within the existing TRG Portfolio to handle deviations from expected portfolio generation or
expected customer load. On a monthly basis, the Company will compare the subscribed customer
load to the monthly generation by the TRG Portfolio and ensure that the generation exceeds the
load, with a reasonable margin for deviations.”13
On page 9 of its Application, Dominion further explains that Rider TRG will provide “customers access to
100 percent renewable energy” through “a portfolio of qualifying renewable resources to meet 100 percent of the
generation component of participating customers’ electricity supply service energy and capacity needs on a monthly
basis...” (emphasis added)16 In other words, Dominion will rely on the same monthly balancing process to ensure
that renewable customers are buying 100 percent renewable power that Calpine will use in its renewable contracts.
And this is the same method of balancing renewable energy with renewable supply as is used by Appalachian Power
in its renewable Rider WWS, which was approved in PUR-2017-00179. In its Order approving Appalachian’s
Rider WWS the Commission found:* * 16

u Transcript of Hearing Conducted August 7,2019, Volume II, p. 78.
,s PUR-2019-00094, Application p. 6.
16 PUR-2019-00094, Application p. 9.
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“In addition, the Commission finds that it is reasonable, for purposes of supplying 100 percent
renewable energy under this statute, to match renewable generation with a participating customer's
load on a monthly basis.’’17
It is a reality of the electric grid that no supplier can provide 100 percent renewable power, in real-time,
every hour of every day. Utilities like Dominion and APCo, and retail suppliers like Calpine and Direct Energy use
monthly or annual balancing to ensure that, from a financial perspective, renewable customers are buying only
renewable power. Calpine should not be held to a different, perhaps impossible, standard of having to physically
supply renewable energy in every hour of every day in order to comply with Section A5, while Dominion proposes
that it be allowed to use monthly balancing for its proposed renewable TRG Rider. Dominion’s proposal to deny
Calpine the ability to use monthly balancing to supply renewable energy should be denied.

B.

The Renewable Product Purchased By Costco Appears To Be Consistent With 100 Percent
Renewable Products Purchased By Consumers In Other Jurisdictions.
The monthly balancing provision contained in Calpine’s contract with Costco is consistent with contracts

for 100 percent renewable energy in other jurisdictions. In fact, most renewable contracts in other jurisdictions
provide for annual, rather than monthly matching and are supplied through RECs. Therefore, the product at issue
in this case is more stringent and more green than what you typically see in other jurisdictions. Kroger agrees with
Ms. Reed’s observation that that there is no product in the market that provides renewables every hour of every
day.18 For a product to come close to the standard that Dominion proposes Calpine to meet it would need to include
a very large and very diverse portfolio of generation facilities. Kroger is not aware of any such product on the
market.
For these reasons, Kroger recommends that the Commission approve a minimum standard for compliance
under Section A5 that allows monthly and annual balancing consistent with renewable products in other
jurisdictions.

17 PUR-2017-00179, Order Approving Tariff (January 7, 2019) pp. 5-6.
18 Transcript of Hearing Conducted August 7, 2019, Volume II, p. 74.

CONCLUSION

For the reasons stated above, Kroger respectfully requests that the Commission deny Dominion’s Petition
for Declaratory Judgment and grant Calpine’s Motion for Temporary Injunctive Relief and for Expedited Action.
Respectfully submitted.

/s/KurtJ. Boehm
Kurt J. Boehm, Esq.
Jody Kyler Cohn, Esq.
BOEHM, KURTZ & LOWRY
36 East Seventh Street, Suite 1510
Cincinnati, Ohio 45202
Ph: (513) 421-2255
Fax: (513) 421-2764
E-mail: kboehmfo)BKLlawfirm.com
ikylercohnfttlBKLlawfirm.com
Kevin M. Goldberg (VA Bar ID# 74524)
Fletcher, Heald & Hildreth, P.L.C.
1300 17lh St. North, I l,h Floor
Arlington, VA 22209
Phone: 703-812-0400 Fax: 703-812-0486
E-mail: goldberg@flihlaw.com
COUNSEL FOR THE KROGER CO.
August 16, 2019

9

se<S)aeg<&6T

III.

CERTIFICATE OF SERVICE
I hereby certify that a true copy of the foregoing was served this 16th day of August, 2019, via
electronic mail (when available) or by first-class mail, postage prepaid, to the parties listed below.

/s/KurtJ. Boehm
Kurt J. Boehm, Esq.
Jody Kyler Cohn, Esq.
Kevin M. Goldberg, Esq. (VA Bar ID #74524)
Lisa S. Booth
Paul E. Pfeffer
David J. DePippo
Virginia Electric and Power Company
120 Tredegar Street
Richmond, VA 23219-4306
Cliona Mary Robb
Michael J. Quinan
Christian & Barton, L.L.P.
909 East Main Street, Suite 1200
Richmond, Virginia 23219-3095
crobb@cblavv.coni
mQuinan@cblaw.com
K. B. Glowers, Associate General Counsel
Ashley B. Macko, Senior Counsel
State Corporation Commission
1300 East Main Street
Richmond, VA 24219
Matthew L. Gooch
William Reisinger
Reisinger Gooch, PLC
11 South 12th Street
Richmond, VA 23219

C. Meade Browder, Jr. Esq.
Division of Consumer Counsel
Office of Attorney General
202 N. 9th Street
Richmond, Virginia 23219
Brooks M. Smith
Stephen C. Piepgrass
Troutman Sanders LLP
1001 Haxall Point
Richmond, VA 23219
Brian R. Greene
Eric W. Hurlocker
Eric J. Wallace
GreeneHurlocker, PLC
1807 Libbie Avenue, Suite 102
Richmond, Virginia 23226

