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UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF COLUMBIA

NATIONAL TRUST FOR HISTORIC
PRESERVATION IN THE UNITED STATES
2600 Virginia Ave. NW

Suite 1100

Washington, DC 20037

and
ASSOCIATION FOR THE PRESERVATION
OF VIRGINIA ANTIQUITIES
204 West Franklin Street
Richmond, Virginia 23220-5012,
Plaintiffs,

V.

" TODD T. SEMONITE, Lieutenant General

Chief of Engineers and Commanding General,
U.S. Army Corps of Engineers

441 G Street, NW

Washington, DC 20314,

and

ROBERT M. SPEER

Acting Secretary of the Army

101 Army Pentagon
Washington, DC 20310,

Defendants.
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COMPLAINT FOR DECLARATORY AND INJUNCTIVE RELIEF

1. This is an action to prevent Defendants (hereinafter, the “Corps”) from itreparably

and unnecessatily damaging the James River and its historic sutrounds at Jamestown, Virginia,
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in violation of the National Environmental Policy Act (“NEPA™), the National Historic
Preservation Act (“NHPA”), the Clean Water Act (*CWA”), the Rivers and Harbors Act
(“RHA”), and the regulations implementing those statutes. |
2. The James River flows through a collection of some of our Nation’s most

significant historic and cultural resources. Historic Jamestowne is the site of the first permanent
English colony in America. Today it is a part of the Colonial Natior;al Historical Park, which

. i;]CIUdCS all of Jamestown Island. Carter’s Grove Plantation, located on the north bank of the ' J
James River, has Bccn officially recognized for its exceptional historic significance by the
National Park Service, which designated the site as a National Historic Landmark in 1971. The
Colonial Parkway, built by the National Park Service as part of Colonial National Historical
Park, and designated as an All-American Road under the National Scenic Byways Program, runs
along the north bank of the J amés River near Jamestown. Thf.: Parkway also connects Jamestown
to Colonial Williamsburg, a National Historic Landmark District and living history museum
Jocated a few miles inland, and to Yorklolwn, where General Cornwéllis’ surrender effectively
;:oncluded the Revolutionary War and established the United States as an independent Nation.
Indeed, the James River itself has been recognized by Congress as a unique and valuable historic
Jandscape through the establishment of the Captain John Smith Chesapeake National Historic
Trail (“Captain John Smith Trail”), the Nation’s first water trail designated under ihe National
Trails System Act.

3. For more than a century, the United States, the Commonwealth of Virginia, and

numerous local _govemments have worked to ﬁl'eservc and maintain this strctch of the James
River so that future generations could understand and appreciate its historic importance and

scenic beauty. Until now, that effort has been successful: the river and its landscape have
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retained their historic. and scenic attributes, and millions ofAvisitors each year are able to
experience this remarkably intact historic setting.

4, On July 3, 2017, however, the Con:ps authorized Virginia Electric & Power
Company (commonly rcferfcd to and hereafter referenced as “Dominion”) to build massive new
overhead electric transmission infrastructure known as the “Surry-Skiffes Creek-Whealton |
Project” straight through the heart of this historic ]andscape. Among other things, the Project
calls for the construction of seventeen steel towers fitted with flashing lights and transmission
lines, up to.295 fect tall, crossing the James River directly across the Captain John Smith Trail,
and vyithin the historic viewshed of the Colonial Parkway, Jamestown [sland, Colonial National
Historical Park, and Carter’s Grove National Historic LzmdAmfu'k. Thq transmission towers would
be Idcatcd within one of the most historically significant and best-preserved areas of the historic
James kjver landscape — a stretch of approximately 51 miles currently without overhead
crossings of any kind, a portion of which has been designa.ted- by Virginia’s stafe Iegislaturc as a
historic river undef the Virginia Scenic Rivers Program and is listed on the Nationwide Rivers
Inventory under the federal Wild and Scenic Rivers Act.

.S, In authorizing the Project, the Corps violated NEPA by (i) failing to prepare a
required Envirc;mnental Impact Statement (“EIS”) before authorizing activities that will have
significant environmental consequences; (ii) failing properly to consider feasible alternatives to
the ‘Project, including alternatives that would avoid and minimize the Project’s impacts on
historic resources; and (iii) failing to provide the public with an opportunity to review an;J
. comment on the agency’s NEPA analysis before authorizing the Project. |
-6. The Corps also violated the NHPA by (i) failing to undertake to the maximum

extent possible such planning and actions necessary to minimize harm to Carter’s Grove
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National Historic Landmark; (ii) failing to consider all prudent and feasible altcmaﬁvcs to avoid
adverse effects on Cartter’s Grove; and (iii) failing to undertake required analyses before
eliminating alternatives from consideration. |

7. Moreover, the Corps also violated the CWA, the RHA, and its own regulations
implementing those two statutes by (i) approving the Project despite the availability of less-
damaéing practica.ble alternatives; and (ii) arbitrarily and capriciously determining that the
Projed is in the public interest.

8. Accordingly, I’Igintiffs request that this Court vacate the Corps’ approval of the
Project; remand the matter to the Corps for further consideration; and grant declaratory and
injunctive relicf sufficient to ensure that the Corps complies with NEPA, the NHPA, the CWA,
the RHA, and applicable regulations.

JURISDICTION AND VENUE

11. This action arises under NEPA, the NHPA, the CWA, the RHA, and their
implementing regulations. |

12.  Plaintiffs seek judicial review pursuant to Chapter 7 of the Administ‘rative
Procedure Act (the “APA™), 5 U.S.C. §§ 701-706.

| 13.  This Court has jurisdiction over this action pursuant to 28 U.S.C. § 1331 (federal

question), 28 U.S.C. § 1346 (United States as a Defendant), and the APA.

14.  This Court may grant declaratory judgment and further relief pursuant to 28
U.S.C. §§ 2201-2202.

15.  Venue is proper in this Court pursuant to 28 U.S.C. § 1391.
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PARTIES

16.  Plaintiff the National Trust for Historic Preservation in the United States
(“National Trust™) is a private charitable, educational, non-profit corporation chartered by
Congress in 1949 to protect and defend America’s historic resources, to further the historic
preservation policy of the United States, and to facilitate public participation in the '
preservation of our nation’s heritage, See 54 U.S.C. § 312102. In addition, the National Trust
has been designated by Congress as a member of the Advisory Council on Historic
Presevvation (“ACHP”), which is responsible for working with federal agencies to implement
and ensure federal agency compliance with Section 106 of the NHPA. Id. §§ 304101 (a)(8),
304108(a). The National Trust is headquartered in Washington, D.C., and h.as more th.an one
million members and supporters around the country.

17.  The statutory powers of the National Trus.t include the power to bring suit in its
corporafe name. Id. § 312105(c). Consistent with its Congressional charter and its statutory
powers, the National Trust has participated in numerous actions to enforce federal laws that
protect historic and cultural resources, including NEPA and the NHPA. Many of those cases
have specifically addressed the Corps’ responsibilities under those laws. See, e.g.,
Preservation Soc'’y of Charleston v. U.S. Army Corps of Eng'rs, 2013 U.S. Dist. LEXIS
175643 (D.S.C. Sept. 18, 2013) (Corps failed to conduct required analysis of impacts to
historic sites); National Trust for Historic Preservation v. U.S. Army Corps of Eng'rs, No.
1:04-cv-287-LMB (N.D. Va,, settled Oct. 1, 2004) (Corps failed to consider adverse visual
effect of tract housing developﬁent on historic Oatland plantation); Committee to Save
Cleveland’s Hulettsv. U.S. Army Corps of Engv‘rs, 163 F. Supp. 2d 776 (N.D. Ohio 2001)
(Corps violated the NHPA by failing to properly consult with state and federal agencies);

National Trust for Historic Preservation v. U.S. Army Corps of Eng'rs, 552 F. Supp. 784 (S.D.
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Ohio 1982) (Corps violated NHPA by permitting construction of barge loading facility
adjacent to historic Ohio River ferry).

18.  The National Trust has worked to protect and preserve the historic resources
and landscape of the James River near Jamestown for many years. In 2013 and 2016, the
National Trust included the James River in its list of America’s 11 Mos't Endangered Historic
Places, and it has designated the James River as a National Treasure. The National Trust also
participated as a consulting party in the Project’s Section 106 consultation process under the
M-EA; retained Tabors éaramanis Rudkevich, an independent engineering firm (hereafter
“Independent Engineers™), to determine whether cost-effective, technically viable, and less-
harmful alternatives to the Project exist; and presented the Independent Engineers’ findings to
the Corps. National Trust staff, memBers, and supporters regularly visit and enjoy the historic
and scenic characteristics of the James R'iver, Colonial National Histo_rical Park, the Colonial
Parkway, the Captain John Smith Trail, and other historic sites and districts that will be
adversely affected by the Project. The National Trust now brings this action on behalf of itself
and its adversely affected members.

19, The Association for the Preservation of Virginia Antiquities (“Preservation
Virginia”), headquartered in Richmond, Virginia, is a private non-profit organization and
statewide historic preservation leader founded in 1889.. Preservation Virginia is dedicated to
perpetuating and revitalizing Virginia’s cultural, architectural and historic heritage, thereby
ensﬁring that histo;ic places are integral parts of the lives of present and future generations.
Preservation Virginia’s mission is directly consistent with and supportive of Article XI of the
Constitution of Virginia, benefiting both the Commonwaal.th and the nation. Preservation

Virginia provides leadership, experience, influence, and services to the public and special
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audiences by saving, managing, and protecting historic places, and by de;veloping preservation
policy, programs, and strategies with individuals, organizations, and iocal, state, and national
partners.

20. Presérvation Virginia has v;/orked to protect and prescrve historic re.sourcesland
the landscapes of the James River for many years. It acquired 22.5 acres of Historic
Jamestowne in 1893, which later became a part of Colonial National Historical Park.
Preservation Virginia co-manages the site through a partnership with the National Park
Service in an cffort to preserve, protect and promote its historic significance. Preservation
Virginia included the James River inA 2014 on the list of Virginia’s Most Endangered Historic
Places. It also participated as a consulting party in the Project’s Section 106 consultation
process under the NHPA. Preservation Vi.rg.inia staff, members, and supporters regularly visit
and enjoy the scenic and historic character of the James River, Colonial National Historical
Park, the Colonial Parkway, the Captairi John Smith Trail, and other historic sites and districts
that will be adversely affected by the Project. Preservation Virginia now brings this acti;)n on
behalf of itself and its adversely affected members.

21.  Defendant Todd T. Semonite is sued’in his official capacity és Chief of'Enginccrs
and Commanding Qeneral of the Corps. In that capacity, he is directly responsible for the |
supervision, management, and control of the Cotps, including oversight of the Corps’ decision
challcngcd here. I-Iis'.ofﬁcial residence is in Washinéon, D.C

2I2. : Defcndaﬁt Robert M. Speer is sued in his official capacity as the Acting Secretary
of the Army: Il'] that cai)acity, he is ultimately responsible for overseeing the work of the Corps,

an agency within the Department of the Army. His official residence is in Washington, D.C.
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STATUTORY AND REGULATORY FRAMEWORK

National Environmental Policy Act

23.  NEPA is our nation’s “basic national charter for protection of the environment.”
40 C.F.R. § 1500.1(a). Its purposes are to “help public officials make decisions that are based
on understanding of environmental consequences, and to.take actions that protect, restore, and
enhance the environment,” and to “insure that environmental information is availe;ble to public
officials and citizens before decisions are made and before actions are taken.” Id. § 1500.1(b),
(c).

24.  To implement these objectives, NEPA imposes “action;forcing” requirements on
all feder.al agencies. C.hief among these action-forcing requirements is the mandate that federal
agencies prepare a comprehensive EIS on any major.action significantly affecting the human
environment. 42 U.S.C. § 4332(2)(C). Required elements of an EIS includle a description of
the proposed Federal action, a detailed discussion of'the proposed ac‘tion’s environmental
consequences, and an analysis of alternatives .to the prqp‘oséd acti;)n (and th'c environmental
consequences of such alternatives). Id.; 40 C.F.R. §§ 1502.13, 1502.14, 1502.16. An EIS may
~only be pfeparcd by' a federal agency or by an independent consulting firm hired (after

compliance with conflict-of-interest procedures) by a federal agency. 40 CF.R. § 1506.5. All
EISs (anci their related te‘chnical appendices) must be made available in draft form for public
‘review and comment. /d. §§ 1502.9, 1503.1. The federal agency must also ci.rculz;tc final EISs
prior to making any degision on the proposed federal action at issue. Ic.z’. §§ 1502.19, 1506.10.
The federal agency must respond in detail to all comments received on an EIS. Id. § 1503.4.

25.  Ifan agency is uncertain as to whether NEPA requires preparation of an EIS, it
may prepare a concise public document known as an Environmental Assessment or “EA.” An

EA includes “brief discussions” of the proposed action, as well as alternatives to the action. 40
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C.F.R. § 1508.9. If the EA reveals no potential for significant environmental impacts, the
agency may approve the proposed action after preparing a Finding of No Significant Impact
(“FONSI™). Id. § 1508.13; see also 33 C.F.R. § 230.11. If the EA reveals that the proposed
action may significantly impact the environment, an EIS must be prepared. 40 C.F.R. § 1501.4,
In determining whether the proposed action will significantly impact the environment, federal
agencies‘must evaluate both the context and the intensity of poiential environmental
consequences. Id. § 1508.27. The evaluation of intensity must address a variety of factors,
including, without 1irﬁitation, the following: unique characteristics of the geographic area, such
as proximity to historic or cultural resources, parl‘< lands, and wild and scenic rivers; the degree
to which environmental .impacts are likely to be highly contrlover'sial;.the degree to wl1i9h the
action could establish a precedent for future actions with signiﬁcant effects; the degree to wﬁich
the action may adversely affect historic districts, sites, highways, or st;'uctures that are listed or
eligible for listing in the National Register of Historic Places; the degree to which the impacts
of the action, when considered with other reasonably foreseeable federal, state, and local
actions, may be cumulatively considerable; and whether the action threatens a violation of other
Federal, State, or local environmentg} laws or requitements. Id. The presence of these factors
requires preparation of an EIS, even if the federal agency believes that on balance the proposed
action will be beneficial. ld

26. Under NEPA, both EAs and EISs must identify and evaluate reasonable
alternatives to proposed federal actions. 42 U.S.C. §§ 4332(2)(C), 4332(2)(E); 40 C.F.R. §§‘
1502.14, 1508.9. Reasonable alternatives “include those that are practical or feasible from the

technical and economic standpoint, rather than simply desirable from the standpoint of the
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applicant” for federal approval. 46 Fed. Reg. 18026, 18027 (Mar. 17, 1981) (emphasis
original).

27. Public disclosure and input are central to NEPA, whether én agency prepares an
EIS or an EA. Indeed, the United States Supreme Court has recognized that one of NEPA’s
fundamental purposes is to guarantee that environmental information “will be made available to
the larger audience that may also play a role in both the decisionmalcing process and the
implementation of that decision.” Robertson v. Methow Valley Citizens’ Council, 490 U.S; 332,
349 (1989). To that end, NEPA’s implementing regulations generally require agencies to
“encourage and facilitate public involvement in decisions which affect the quality of the human-
environment.” 40 C.F.R.‘ § ,1.500.2(d.). More specifically, an EA or FONSI must be circulated
for public review e;nd comment whenever (i) there is a reasonable argument for preparation of
an EIS; (ii) the proposed action is new, unusual, or prec‘edent-setting; (iii) there is either
scientific or public controversy over the proposed action; or (iv) the proposed action is Jocated
in a floodplain or wetland. See 46 Fed. Reg. 18026, 18037 (Mar. 23, 1981).

National Historic Preservation Act

28. Inenacting the NHPA, Congress specifically declared a policy that “the
historical and cultural foundations of the Nation should be preserved as a living part of our
community life and developrﬁcnt in order to give a sense of orientation to the American
people,” and, further, that “the preservation of [our] irreplaceable heritage is in the public
interest.” The purposes of the NHPA include preserving “the historical and cultural
fOL.mc_iations” of the United States in order to “insurc future generations a genuine opportunity

to appreciate and enjoy the rich heritage of our Nation” in the face of proposals to extend
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“urban centers, highways, and residential, commercial, and industrial developments.” Pub. L.
No. 89-665, 80 Stat. 915 (Oct. 15, 1966).

29.  The NHPA directs the Secretary of the Interior to establish and maintain a.
National Register of Historic Places (“National }iegistcr”) composed of historically significant
“districts, sites, buildings, structures, and objects.” 54 U..S.C. §302101. A nomination to lista
historic resource in the National Register is reviewed by the relevant State Historic
Preservation Officer or Tribal Historic Preservation Officer, and then forwarded for final
approval to the Keeper of the National Register at the National Park Service. To be listed, a
historic resource must be historically significant at the local, state or national level, be over
fifty years old, and maintain its integrity. See 36 C.F.R. part 60. A resource méintains its
integrity when it is able to convey its historic signi’ﬁéance to the public. Today, more than
90,000 historic places are listed in the National Register.

30. The NHPA also creates a special category of nationally significant historic
resources known as National Historic Landmarks (“NHLS”)I. An NHL must have national
historic significance; must “possess exceptional value c;r quality in illugtrating or interpreting
the heritage of the United States”; must retain a high degree of historic integrity; must be
recommended by the National-?ark System Advisory Board; and may only bq designated by
the Secretary of the Interior. 36 C.F.R. § 65.4. Today, this designation is limited to

.approximately 2,500 sites.

31.  Section 106 of the NHPA generally r'equircs federal agencies to “take into

account” the impact of their undertakings on aﬁy site listed on or eligible for listing in the
* National Register of Historic Places. 54 U.S.C. § 306108. Congress gave the ACHP authority

to promulgate regulations governing the implementation of Section 106. Id. § 304108,
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Among other things, those regulations provide that agenciés must consult with other parties to
determine whether a prop.osed undertaking will have an adverse effect on historic propetties
and, if so, to discuss ways to avoid, minimize, or mitigate such effects. 36 C.F.R. §§ 800.4-
800.6.

32. | Section 110(f) of the NHPA provides additional protections for NHLs and gives
federal agencies special responsibilities to avoid and minimize harm to them. When
considering an undertaking that will d.irectly and adversely affect an NHL, “the head of the
responsible Federal agency shall, to the maximum exten_t possible, undertake such planning
and actions as may be necessary to minimize harm to such landmark.” 54 U.S.C. § 306107.

33.  The legislative history of the NHPA explicitly states that Section 110(f) “dogs
not supersedé Section 106, 'but complements it by setting a higher standard for agency
planning in relationship to landmarks ....” H.R. Rep. No. 1457, at 36-37 (198@), reprinted in
1980 U.S.C.C.A.N. 6378, 6401, Congress gave the Secretary of the Interior (rather than
AéHP) authority to promulgate guidelines governing the implementation of Section 110. The
Secretary’s guidelines (promulgated through the National Park Service) confirm that Section
110(f) imposes a higher standard than Section 106: “Section 110(f) of the NHPA requires that
federal agencies exercise a higher standard of care when considering undertakings that may
dire;tly and adversely affect NHLs.” 63 Fed. Reg. 20496, 20503 (Apr. 24, 1998). The
guidelines t;mther mandate that agencies must “consider all prudent and feasible alternatives to
avoid an adverse effect on the NHL” and specify a three-part balanciné test to be applied
whenever such alternatives may appear to “require undue cost” or “compromise}thc |

undertaking’s goals and objectives.” Id.
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The Clean Water Act and the Rivers and Harbors Act

34. The CWA and the RHA govern the Corps’ pcrrﬁitting responsibilities with,
respect to proposed federal actions requiring constructibn and/or discharge of pollutants in
rivers, harbors, wetlands, and other waters of the United States. See 33 U.S.C. §¢§ 403, 1344,

35. The Corps is prohibited from issuing a permit if there isa p;aqticable
alternative that will cause less adverse impact to the environment. 40 C.F.R. §§:230.10(a),
230.12(2)(3)(1). Practicable alternatives are those alternatives that are “available and ca{pable‘of
being done after taking into consideration cost, existing lechnology, and logistics in light of
overall project purposes.” Id. § 230.10(a)(2).

36.  The Corps is also prohibited from issuing a permit if the proposed action is not
in the ptiblic interest. The Corps' public interest review must consider conservation,
economics, aesthetics, environmental concerns, wetlands, and impacts to historic propcrfies,
among other things. 33 C.F.R. § 320.4.

- The Administrative Procedure Act

37.  The APA provides that a reviewing court “shall” set aside agency actions,
findings, 01: conclusions that are arbitrary, capricious, an abuse of discretion, otherwise not in
accordance with law, or adopted “without observance of procedure required by law.” 5 U.S.C.
§ 706(2)(A), (D).

FACTUAL BACKGROUND

The Proposed Project

38.  The Project consists of three components: (1) a 500kV overhead transmission

line across the James River from Surry to Skiffes Creek; (2) a S00kV-230kV-115kV
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Switching Station at Skiffes Creek; and (3) a 230kV overhead transmission line from Skiffes
Creck to Whealton: |

39.  The Surry-Skiffes Creek component of the Project involves approximately 7,92
miles of new 500kV overhead electric transmission lines. Approximately 4.11 miles of this
segment will cross the James River directly through the Jamestown-Hog Island-Captain John
Smith Trail Historic District, across the Captain John Smith Trail, and in close proximity to
Historic Jamestowne, the Colonial Parkway, Colonial National Historical Park, and Carter’s
Grove National Historic Landmark. The James River crossing includes 17 massive steel
towers up to 295 feet tall, which will be fitted with flashing lights and transmission lines.

40.  The proposed Switching Station will involve the construction of a nev;' complex
in James City County to house electric transmission infrastructure. This component of the
Project will also involve the installation of one 500kV terminal, five 230kV terminals, and
three 155kV terminals, as well as transformers and additional transmission equipment and
access routes. The Switching Station complex will occupy & 67-acre site a_nd require clearing
approximately 20 acres of forest.

41.  The Skiffes Creek-Whealton Line involves construc.tilon of a new 230kV °
overhead transmission line that extends approximately 20.2 miles within an existing utility
right of way. This segment also requires a 629-foot aerial crossing of Skiffes Creek.

National Historical Significance of The James River and Surrounding Area

42.  Dominion has proposed to build the Project in one of the most historically
significant and sensitive areas in the nation. It contains the earliest seeds of the United States.

It is the place where people from North America, Europe and Africa first interacted. And,
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most of all, it is the place where Americans come to learn and experience their founding
history firsthand.

43.  Historic Jamestowne, on Jamestown Island, is the siteﬁéf the first permanent
English sc.ttlcmcnt in America. It was founded in 1607, predating Plymouth by 13 years and
Massachusetts Bay by more than 20. Jamestowne was the original capital of the Virginia
Colony, the founding site of a global empire that would eventually carry Engllish language,
laws, and institutions across the North American continent. Today, Historic Jamestowne is
one of the world’s most important archaeological sites. In 2010, 2013 and 2015, the
Archaeological Insti‘tute of America listed finds from Historic Jamestowne among its annual
Top Ten Discove}*ies, Exploratibn of the site remains ongoipg, and, with it, our un dersl‘anding
of life in seventeenth-century America continues to evolve. The Project would be visible from
Jamestown Island, marring the site’s historic setting.

44,  Historic Jamestowne is a part of Colonial National Historical Park, which is co-
managed by the National Park Service and Preservation Virginia. The Park’s walking trails
lead visitors to Blackpoint, from which views extend across an expanse of the James River
that is largely devoid of visible moélcm development. This historic landscape would be
familiar to the lookouts who served watch under ordets from Captain John Smith in the early
1600s. |

45.  Colonial National Historical Park ties t.ogether the earliest history of the

.-founding of the United States. In addition to Historic Jamestowne, the Park includes
Yorktown ‘Battlefield, the site of the final major battle of the American Revolutionary War.
Visitors to the park experience the beginning and the end of English colonial America.

Jamestown and Yorktown are connected by the Colonial Parkway, a 23-mile scenic roadway
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that also takes visitors to Williamsburg, Virginia. The Colonial Parkway begins at the Visitor
Center on Jamestown Island and féllows the north shore of the James River before heading
north to Williamsburg, where it travels underneath the restored colonial town before turning
eastward to its terminus at the Yorktown Visitor Center. The Parkway was carcfully designed
and constructed by the National Park Service to allow visitors to travel between these sites via
a roadway that conserves the area’s scenery and natu;al and historic resources. It is a three-
lane road, with a 45 mile-per-hour speed limit, intended to promote scenic enjoyment. The
Parkway was designed and built over a 26-year period stretching through the Great Depression
and World War 1L Since its compietion, visitors have enjoyed expansive views of the James
River along the Patlway’s designed lookout points. Visitors emerge from forested areas to
view wide open expanses of the James River, emulating the experience of the first settlers and
native Powhatan Indians. The most dramatic views occur as visitors leave Jamestown heading
toward Williamsburg — precisely the loékout area through which the Project will pass. The
Colonial Parkway is part of a historic district that is listed on the National Reéistcr in its own
right.

46.  Carter’s Grove National Historic Laﬁdmark is a large plantation located along
the north shore of the James River. It was built by C:«:lrter Burwell, grandson of Robert “Kip g”
Carter, between 1749 and 1756, and is one of the best-preserved and most important examples
of eighteenth-century Georgian architecture in North America. The structure and its
sutrounding landscape were designed to face the river, which served as the primary
transportation route at the time of construction. In fact, the front door of Carter’s Grove looks
dirc.ctly out to the James River. In 1976, archaeolog%sts wotking at Carter’s Grove discovered

the remains of an even older community known as Martin’s Hundred. Settled in 1617,
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approximately 140 colonists lived there in 1622 at the time of a strategic attack by Native
Americans in which 78 colonists were killed. Archaeological work at Martin’s Hundred
provided vital information that later helped identify the remains of the original 1607 James
Fort just upriver at Historic Jamestowne, further confirming the national significance of the
site. The Prc.)jcct would introduce major new industrial infrastructure into the well-preserved
historic setting of Carter’s Grove.

47.  In 2007, Congress established the Captain John Smith Trail along the James
River and declared the James to be “America's Founding River.” The Trail commcmorzﬁcs the
exploratory voyages of Captain John Smith, celebrates the long history of indigenous
stewardship of the Chesapeake region prior to European contact, and provicies opportunitics
for all Americans to enjoy recreational activities surrounded by this history. Visitors access the
Trail by land and by water. From both perspectives, they ca;a sce, experience, and learn what
the explorers and néttivc inhabitants of the region experienced more than 400 years ago. The
National Park Service has identified landscapes along the Trail that express the acsthetic or
historic sense of the seventeenth century. The vast majority of the shoreline near the Project
has been so identified by the Park Service,

48.  The Captain John Smith Trail is also a contributing resource to a larger historic
area known as the Jamestown-Hog Island-Captain John Smith Trail Historic'Disu.’ict, which
includes the James River and its shoreline within the Project arca. The Keeper of the Nationgl
Register of Histotic Places determined that this entire Historic District, including the segment
of thc; Captain John Smith Trail within it, retained sufficient historic integrity and had
sufficient historic significance to be eligible for listing in the National Register. The question

of the District’s eligibility for the National Register was raised to the Keeper for a decision
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du;'ing the Section 106 process as a result of a disagreem;snt between the Corps, on one.hand,
and the National Trust and Preservation Virginia (;along with other consulting parties), on the
other. On August'14, 2015, the Keeper concluded that the c;ntire landscape is eligible for the |
National Register. I'n reaching that decision, the Keeper (i) rejected the Corps’ contentions
(based on documentation from Dominion) that neither the District nor the segme;n't of the
Captain John Smith Trail within the District-shéuld be recognized as historic sites; and (ii)
confirmed that the Project area’s substantial conce;xtl'ation of significant historic and scenic
resources, including J qmestown, Carter’s Grove, the Hog Island Wildlife Management Area,
and the Captain John Smith Trail, are intcrconnected and together create a landscape that is
deserving of recognition and listing as a whole in the National Register.

49,  Dominion has admitted tha.t the historic propetties described above are not just
significant in themselves, but are also connected in ways that create a broader cultural
landscape eligible for the National Register.

The Project Approval Process

50.  On August 28, 2013, thle Corps issued a notice formally. initiating the Projcct
permitting process. The notice stated that (i) Dominion had applied for authorization to
construct the Project pursuant to the CWA and the RHA; and (ii) a preliminary review had
indicated that no EIS would be required. The notice did not provide any other information
about the preliminary review. Nor did the Corps make the preliminary review availa'ble to the
public.

51.  In response to the August 28, 2013 public notice, a wide variety ofstakelao]ders
expressed concern about the Project’s impacts. The National Parl Sérvicc, among othcrs,

informed the Corps that the Project would have significant impacts on historic resources,

18

Exhibit A

=5
]
<3
g}
]
3
b.rnlh
{2




Case 1:17-cv-01574 Document 1 Filed 08/03/17 Page 19 of 29
Exhibit A

Page 19 of 34

1

aesthetics, recreation, health and safety, and socioeconomics, suggestihg that the preparation
of an EIS was required.

52.  Between 2014 and 2017, the Corps held consultation meetings about the
Project pursuant to Section 106 of the NHPA. Plgintiffs each participated in the consultation
process, and during that process they repeatedly expressed significant concerns about the
Project’s impacts on historic resources, the Corps’ failure to consider l'ess-damaging
alternatives, the Corps’ failure to conduct necessary analyses and investigations, the Corps’
refusal to provide or discuss its draft NEPA analysis, the Cotps’ failure to comply with
Scction 110(f) of the NHPA, and the Corps’ failure to involye the public in the agency
decision-making process. Plaintiffs also noted that the Project poses a grave threat to the
economy of the region, which is largely based on heritage tourism.

53.  Plaintiffs were not alone in these concerns. Although the Corps refused to
make any draft NEPA documents available for réview, interested parties nonetheless .
submitted comments disputing the agency’s analysis and approach. Local, state, and federal
elected officials requested that the Corps avoid impacts to historic resources, prepare an E1S,
and provide the public with meaningful opportunities to be involved in the permit review
process. State and federal agencies with jurisdiction over affected resources — including,
m.ost notably, the National Park Service, the Council on Environmental Quality, the ACHP, |
the Virginizi Department of Historic Resources, and the Keeper of the National Register of
Historic Places — disputed various portions of the Corps’ assessment of the Project’s cffccts,
its failure to prepare an EIS, and its refusal to meaningfully pursue alternatives. Nearly 30,000
people signed a petition disputing the Corps’ characterization of the size, nature, and cffects of

the Project and asking that an alternative be pursued.

19

()
i

[
@b




Case 1:17-¢cv-01574 Document 1 Filed 08/03/17 Page 20 of 29
Exhibit A

Page 20 of 34

54.  Faced with the Corps’ refusal to meaningfully consider alternatives to the
Project, Plaintiffs commissioned the Independent Engineers to investigate whether other, less-
harmful options might be available. The Independent Engineers found that there were at [east
f;)ur technically and financially feasible alternatives capable of avoidiné harm to historic |
resources: | |

¢ Reconductoring and reconfiguring existing clectric generation and transmission
infrastructure to increase capacity.

Operating the exisling Yorktown 3 generation facility as needed during

“summer peak conditions.”

Operating Yorktown 3 on stand-by as needed during “summer peak”
conditions, upgrading Yorktown 3 to run as a synchronous condenser and

reconfiguring operating conditions of existing Dominion transmission lines.

Developing new 230kV transmission infrastructure primarily within existing
Dominion rights-of-way or along exiting highway routes to increase resiliency
and capacity.

The Independent Engineers found that each of these alternatives would feasibly address all

transmission needs mbre quickly and less expcnsi'vcly than the Project. Notably, those

conclusions werc based on data submitted by Dominion to the Federal Energy Regulatory

Commission.

55.  The Corps eventually held one public meeting addressing the Project. The
meeling was conv‘ened in October 2015, well after much of the Corps’ decision-making had
alrc_:ady been completed. The Corps specifically refused to make any NEPA analysis or

documentation available for public review before or during the meeting. Indeed, at no point
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did the Co.rps m‘ake available for public comment an EA, a FONSI, or any other NEPA
document addressing the Project.

56.. InMay 2017, the Corps, Dominion and several other parties executed a
Memorandum of Agreement (“MOA”) concluding the Section 106 consultation process. The
MOA acknowledged that the Project will adversely affect numerous hjstoric sites, including the
Céptain John Smith Trail, Carter’s Grove National Historic Landmark,.Co]onial National
Historical Park, the Colonial Parkway, Jamestown-Hog Island-Captain John Smith Trail
Historic District, Jamestown National Historic Site and Historic District, Archeological Site
44JC0662, the Battle of Yorktown, and Fort Crafford. _Thc MOA purported to “resolve” those
adverse cffects largely through compensatory mitigation — for example, by requiring
Dominion to install interpretive signs, conduct a survey of the James Ri‘ver landscape, evaluate
multiple finishes for transmission towers, complete a studS/ on heritage tourism and visitor
experience, and contribute to various compensatory mitigation funds. However, an attachment
to the MOA concedes that compensatory mitigation may not directly address the historic
‘characteristics and attributes affected by the Project. |

57.  Inaddition to signing the MOA, the ACI-IP also invoked a rarely used provision
of the Section 106 regulations,.and submitted formal comments to the Corps regarding the
Project. On May 2, 2017, pursuant to 36 C.F.R. §A8OO.7(b), ACHDP’s Chairman issued a _'
detailed six-page letter criticizing the Corps for (among ofher things) inadequate coordination
between federal and state reviews; an “cxtremely problematic” alternatives analysis;
“unfortunate” lack of coordination between the Corps’ NEPA and Sectiqn 106 reviews; failure
to “provide the level of public or stakeholder input appropriate for 4 controversial

infrastructure project of this type that would affect this cluster of nationally significant historic
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properties”; and a “disappointing” emphasis on mitigation, rather than consideration of
alternatives that would avoid and minimize harm to historic resources. On information and
belief, the Corps authorized the Project without ever issuing a formal response to ACHP’s

\
May 2, 2017 comments.

58. - OnJune 12,2017, ‘the Corps executed a document entitled “Memorandum for
the Record” (*“Memorandum”). The Memorandum purpoﬂé to be an “Environmental
Assessment and Statement of Findings” for the Project. The Memorandum concedes that the
Project will be built across a stretch of the James River that is a “unique and highly scenic”
area and a “national treasure”; that “the Corps has concluded that the proposed project will
have édverse impact-on scenic viewsheds”; that “the proposed project crosses the James River
in an area that is currently designated by the Commonwealth of Vitginia as scenic and listed
on the Nationwide River Inventory for its outstanding [and] remarkable valucs pertaining to
h.istory’;; .th.at the project will result in “diminished integrity of s.ctting and feeling” on and neat
the James River; that the Project will “introduce elements that decrease the integrity of
" [historic] properties® significant historic features and may change physical features within the A
propetties’ s.cltings”; that the Project will “in.t'rudc upon the viewsheds of historic properties
and on a unique and highly scenic scction of the James River”; and that, when viewed from
histotic properties near the James River, including Carter’s Grove National Historic
Landmark, “the project will be a modern intrusion.” Nevertheless, the Memorandum
concluded that the Project’s impacts would be less than significant, dismissed potential
alternatives, and authorized Dominion to proceed.

59. | The Memorandum does not purport to be a FONSI within the meaning of

NEPA. No FONSI for the Project was made available for review or comment prior to the
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Corps™ decision to authorize the Project, and, on information and belief, none has ever been

prepared.

60. The Memorandum does not contain any findings or analysis addressing Section
110(f) of the NHPA.

PLAINTIFIS’ CLAIMS FOR RELIEF

Claim 1 — Violation of the National Environmental Policy Act

61.' Plaintiffs repeat and incorporate the allegations contained in paragraphs 1
through 60 above and 68 through 78 beloW.

62. NEPA mandates the‘p.reparation of a detailed EIS prior to the approval of ény
major federal action that may significantly impact the human environment. The human |
environment is defined comprehensively to include the natural environment, the built
environment, and the relationship of people to the environment. Ambng other things, the
human environment includes historic and cultural sites, resources, properties, and landscapcs.
In evaluating the significance of an action’s potential impacts on the human 'e.nvironment,
federal agencies are required to take into account several considerations, including, without
limitation, the degree to which effects on the human environment are likely to be
controversial; the degree to which structures iistgd in or eligible for listing in the National
Register may be adversely affected; unique characteristics of the geographic area such as
proximity to historic or cultural resources; the degree to which possible effects may be
uncertain or involve unique or unknown risks; the extent to which the action, when combined
with other past, present, and reasonably foreseeable projects, may have cumulatively
significant impacts; the extent to which the action may cause loss or destruction of significant -

scientific, cultural, or historic resources; and whether the action threatens a violation of
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federal, state, or local law or requirements imposed for the protection of the environment. 40
C.F.R. § 1508.27.

63.  These considerations, both individually and collectively, required Defendants
to prepare an EIS for the Project. In deciding not to prepare an EIS before approving the
Project, Defendants (i) failed to take into account all required considerations; (ii) failed
properly to evaluate the few considerations that were taken into account; (iii) failed to address
the concerns of the federal, state, and local agencies with jurisdiction and expertise over
affected resources; (iv) failed properly to determine whether mitigation would reduce the
Project’s impacts to less-than-significant levels; (v) failed to issue a FONSI supporting the
Corps’ decision not to prepare an EIS; and (v'i) failed to make an independent determination
about the need for an EIS. Each of these failures was arbitrary, capricious, an abuse of
discretion, and a violation of law.

64. NEPA mandétes that federal agencies study, develop, and describe appropriate
alternatives to recorﬁmended courses of action for any proposal which involves unresolved
conflicts concerning alternative us.es of available resources. 42 U.S.C. § 4332(2)(E).

65. Defendants’ approval of the Project involves an unresolved conflict coﬁccming
alternative uses of the historic and scenic resources at, along, ovér,'and near the James River.
.Defcndants nonetheless refused to describe, include, or consider in the EA a detailed |
evaluation of reasonable alternatives that would undisputedly avoid or minimize impacts on
the human environment. Reasonable alternatives excluded from proper consideration include,
but are not limited to, the Independent Engineers’ alternatives described above, which would
satisfy the re.gion’s future need for reliable electrical supply without significantly impacting

the sensitive historic and cultural resources at and near Jamestown. In evaluating alternatives
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to the Project, Defendants (i). failed properly to evaluate the reasonableness of alternatives that
would avoid or minimize impacts on the human environment; (ii) inconsistently described and
applied the stated purpose and need for the Project; (iii) failed properly to evaluate the
advantages and disadvantages of the alternatives available, including failure to properly
evaluate the economic impacts and cumulative impacts of each alternative; and (iv) failed to
make independent determinations regarding the advantages, disadvantages, and
reasonableness of alternatives. Each of these failures was arbitrary, capricious, an abusc of
discretion, and a violation of law,

66. NEPA requires federal agencies‘tc’) make relevant environmental information
available to the public so that interested parties may play an active role in both the decision-
making process and the implementation of the decision. To the fullest extent possible,
agencies must encourage and facilitate public involvement in all decisions which affect lhé
quality of the human environment.

67. Defendants (i) refused to circulate the EA for public review and comment
despite repcated requests from Federal, State, and local officials, members of the public,
plaintiffs, and other stakeholders; (ii) refused to make any FONSI available for public
comment; and (iii) refused to provide interested parties with information necessary to allow
independent experts to identify and evaluate potential alternatives to the Project. Each of

these refusals was arbitrary, capricious, an abuse of discretion, and a violation of law.
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Claim 2 -- Violation of the National Historic Preservation Act

68.  Plaintiffs repeat and incorporate the allegations contained in paragraphs 1
througli 67 above and 73 through 78 below., |

69. The NHPA mandates that, prior to the approval of any Federal undertaking that
may directly and adversely affect any National Historic Landmark, the head of the responsible
Federz.ﬂ agency shall to the maximum extent possible undertake such planning and actions as
may be necessary to minimize harm to the landmark. 54 U..S.C. § 306107. To meet that
responsib_ility,. the federal agency must consider all prudent and feasible alternatives to avoid
an adverse effect on the landmark. If the avoidance alternatives appear to be infeasible, the
agency must 'undcrtake a three-part analysis weighi'ng' harm, public interest, and mitigation.

70.  The Corps serves as the responsible federal agency for the Project. Carter’s
Grove is a National Historic Landmark. The Project will have an adverse eft;ect on Carter’s

Grove.

71.  The adverse effect on Carter’s Grove will be the direct résult of implementing
the Project.

72.  Defendants (i) failed to undertake to the maximum extent possible the planning
and actions necessary to minimize harm to Carter’s Grove; (ii) failed to consider all prudent
and feasible alternatives to avoid an adverse effect on Carter’s Grove; (iii) failed to undertake
the three-part analysis required by Section 110(f) before eliminating alternatives from |
consideration; and (iv) failed to address concerns of the fedgral, state, and local agencies with
jurisdiction and expertise relevant to Carter’s Grove. Each of these failures was arbitrgry,

capricious, an abuse of discretion, and a violation of law.
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Claim 3 -- Violation of the Clean Water Act and Rivers and Harbors Act

73.  Plaintiffs repeat and incorporate the allegations contained in paragraphs 1
through 72 above.

74.  The Clean Water Act and its implementing regulatibns prohibit the Corps from
authorizing the discharge of any dredge or fill material into the waters of the United States if
there is a practicabl.c.altemative to the proposed discharge which would have less adverse
impact on the aquatic ccosystem, so long as the alternative does not have other significant
adverse environmental consequences. 40 C.F.R. § 230.10.

75.  The Independent Engineers’ alternatives each meet the underlying purpose of
: thé Project; each would have fewer impacts on wetlands, historic properties, and other
envil‘dnmental resources than would the Project; and each of the alternatives is “practicable”
within the meaning of the CWA and its implementing regulations. In particular, the
Independent Engineers’ alternatives would avoid the impacts to wetlands and waters of the
United States caused by the Surry-to-Skiffes Creek portion of the Project because norne of the
alternatives would require a new overhead crossing of the James River.

76.  Therefore, the Project is not the least environmentally damaging practicable
alternative (“LEDPA”) and the Corps’ approval of the Project was arbitrary, capricious, and a
violation of the CWA.

77.  The CWA, the RHA, and their implement‘ing regulaﬁons also prohibit the
Corps from issuing a permit for any activity that is not in the.public interest. 33 C.F.R. §
320.4. In evaluating the public interest, the Corps is requil;ed to consider economics,
aesthetics, environmental concerns, historic propetties, fish and wildlife values, and

recreation, among other things. Id.
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78. Defendants’ evé]uation of the public interest (i) failed to properly account for
long-term and cumulative impacts; (ii) improperly assumed that the MOA will mitigate
adverse impacts; (iii) failed to accurately to assess the existing visual gnd historic
environment; and (iv) con;:ludcd, contliary to the evidence, that the detrimental impacts of the
Project would l;e “minimal.” Each of these errors was arbitrary, capricious, an abuse of
discretion, and a violation of law.

PRAYER FOR RELIEF

WHEREVFORE, Plaintiffs respectfully request that this Court:

)| Declare that the Cor s> decision to authorize construction and operation of the
p p

Surry-Skiffes Creek-Whealton Project as described herein violates NEPA, the NHPA, the CWA,

“and the APA;

(2) Set aside and remand the chalienged Permit, Memorandum for the Recocd, EA,
and associated findings as required by NEPA, the NHPA, the CWA, and the APA;

3) Enjoin Defendants and their officers, administrators, agents, employees , and
those in active concert or participation with them from authorizing project construction or
operation until they have fully complied with NEPA, the NHPA, the CWA, and the APA;

(4)  Award Plaintiffs their reasonable attorneys’ fees and costs, pursuant to 28 U.S.C.

§ 2412 and 54 U.S.C. § 307105; and

(5)  Grant Plaintiffs such other and further temporary, preliminary, and permanent

relief that the Court deems j{Jst and proper.
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Respectfully submitted this 3 day of August, 2017. b
' i

/s/ Daniel Morris

Emma Hand, D.C. Bar No. 476001
Daniel Morris, D.C. Bar No. 1018371
Dentons LLP

1900 K Street, NW

Washington, DC 20006

(202) 408-7094
emma.hand@dentons.com
daniel.morris@dentons.com

Matthew G. Adams (pro hac vice forthcoming)
Dentons LLP

One Market Plaza, Spear Tower

24th Floor

San Francisco, CA 94105

(415) 882-0351

matthew.adams(@dentons.com

Elizabeth S. Merritt, D.C. Bar No. 337261
Deputy General Counsel

National Trust for Historic Preservation
2600 Virginia Ave. NW, Ste. 1100
Washington, DC 20037

(202) 588-6026
emetritt@savingplaces.org

Sharee Williamson, D.C. Bar No. 990497
Associate General Counsel

National Trust for Historic Preservation
2600 Virginia Ave. NW, Ste. 1100
Washington, DC 20037

(202) 588-6194
swilliamson{@savingplaces.org

29




Case 1:17-cv-01574 Document 1-1 Filed 08/03/17 Page 1 of 2

\ Exhibit A
CIVIL COVER SHEET
J8-44 (Rev. 6/17 C) Page 30 of 34
1. (a) PLAINTIFFS DEFENDANTS

ANTIQUITIES

NATIONAL TRUST FOR HISTORIC PRESERVATION,
ASSOCIATION FOR THE PRESERVATION OF VIRGINIA

(b) COUNTY OF RESIDENCE OF FIRST LISTED PLAINTIFP
(EXCEPT IN U.S. PLAINTIFF CASES)

TODD T. SEMONITE, Lieutenant General, U.S. Army Corps
of Engineers, ROBERT M. SPEER, Secretary of the Army

COUNTY OF RESIDENCE OF FIRST LISTED DEFENDANT _

{IN U.S. PLAINTIFF CASES ONLY)
NOTR: IN 1 AND CONDEMNATION CA3ES, USE THE LOCATION OF TIH TRACT OF LAND INVOLVED

Dentons US LLP
1900 K Street, NW

(c) ATTORNEYS (FIRM NAME, ADDRESS, AND TELEPHONE NUMBER})
Daniel Morris, Emma F. Hand, Matthew Adams

Washington, DC 20006 (202) 408 6381

ATTORNEYS (IF KNOWN)

11, BASIS OF JURISDICTION
{PLACE AN x IN ONE BOX ONLY)

1US. Go.vcmmcnl
Plaintiff

@ 2 US. Government
Defendant

O 3'Federal Question
(U.S. Government Not a Party)

(O 4 Diversity
(Indicate Citizenship of

Parties in item I1I)

IIL CITIZENSHIP OF PRINCIPAL PARTIES (PLACE AN x IN ONE BOX FOR
PLAINTIFF AND ONE BOX FOR DEFENDANT) FOR DIVER:!

RS ONI.,

PTF DFT PTK DET
Citizen of this State Ot O1 Incorporated or Principal Place @ 1- O
of Business in This State
Citizen of Another Stae. ©O2 O 2 Incorporated and Principal Place Os Os
b ¢ of Business in Another State
Citizen or Subject of a 3 3
Foreign Country 03 O Foreign Nation Os O

1V. CASE ASSIGNMENT AND NATURE OF SUIT

(Place an X in one eategory, A-N, that best represents your Cause of Action and one in a corresponding Nature of Sult)

O A. Aunfitrust

[T 1410 Antitrust

O B. Personal Injury/ (O]
Malpractice

1310 Airplane

C. Administratlve Agency
Review

[ 151 Medieare Act

1315 Airplane Product Liabllity

[] 320 Assault, Libel & Stander

[C_1330 Federal Emplayers Liability

(3340 Mavine

] 345 Marine Product Liability

[ 350 Motor Vebicle .

[] 355 Motor Vehicle Product Liability

D 360 Other Personal lnjury

[ 362 Medics! Malpractice

(1 365 Product Liability

D 367 1lealth Carc/Pharmaceuntical
Personal Injury Product Linbility

[ 368 Ashestos Product Liabllity

Social Security .

1 861 HIA (1395ff)

3 862 Biack Lung (923}

{1 863 DIWC/DIWW (405(g))

[_] 864 SSID Titte X VI

1 865 RSI (405(g))

her Statutes |

i | 891 Agriculiural Acts

893 Environmental Matters

1 890 Other Statutory Actions (I
Adwministrative Agency is
Involved)

O D. Temporary Restraining
Order/Preliminary
Infunction '

Any nature of suit from any category .

may be selected for this eategory of
ease assignment,

S(If Antiteust, then A poverns)*

O L. General Civil (Other)

OR

O F. ProSeGeneral Civil

[J245 Tort Product Liabllity
[-1290 All Other Ren! Property

"Per er
370 Other Fraud
{T1371 Truth fn Lendiog
(1380 Other Personnl Property
Damage
[J 385 Property Damage
Product Liability

Prisgner Petitions

[_1535 Death Penalty

| 540 Mandamus & Other

[ 550 Civil Rights

(1555 Prison Conditions

[ s60 Civit Detatnee ~ Conditions
of Confinenent

Erorggﬂ Rights
820 Copyrights

[1 830 Patent

[T 835 Patent - Abbreyiated New
Drug Application

:l 840 'I‘r_ademnrl(

Forfeiture/Penalty
[ 625 Drug Related Seizure of

Property 21 USC 881
[ 690 Other

Other Statutes

[ 375 Falsc Claims Act

[ 376 Qut Tam (31 USC
3729(n))

[ 400 State Reapportionment

[ 430 Banks & Banking

[ 450 Commerce/ICC
Rates/etc,

[} 460 Deportation

Proper Bpokruptey Federnl Tax Suits [_] 462 Naturalization
I izlo Land Condemnation (] 422 Appeal 27 USC 158 (] 870 Taxes (US plaintiff or Application
(1220 Foreelosure [T 423 Withdrawal 28 USC 157 defendant) [] 465 Other Immigration
[3230 Rent, Lease & E)ectment ' (1871 IRS-Third Party 26 USC Actions
] 240 Torts to Land 7609 ] 470 Racketeer Influenced

& Corrupt Organization

[] 480 Consumer Credit

[ 490 CabiefSatellite TV

[] 850 Securitles/Commoditics/
Exchange

("] 896 Arbitration

[T 899 Administrative Procedure
Act/Review or Appeal of
Agency Declslon

[1950 Constitutionality of State
Statutes

[]890 Other Statutory Actions
(if not administrative agency
review or Privacy Act)

)
€3

o]
por




Case 1:17-cv-01574 Document 1-1 Filed 08/03/17 Page 2 of 2

o A
LATTUIC A

O G. Hobeas Corpus/
2255

(1530 Habens Corpus - General

{1510 Motion/Vacate Sentence

1 463 Haheas Corpus — Alien
Detainee

O H. Ewmployment
Discrimination

[ 442 Civil Rights ~ Employment
{criteria: race, gender/sex,
national origin,
discrimination, disability, age,
religion, retaliation)

*(If pro se, sclect this decl)*

O 1. FOIA/Privacy Act

1 895 Freedom of Information Act
[1 890 Other Statutory Actions
(if Privacy Ac()

H(If pro se, select this decl)*

Rgel 31561 &t Loan

] 152 Recovery of Defaulted
Student Loan
(excluding veterans)

O K. Labo/ERISA
(non-employment)

1710 Fair Lavor Standards Aet
1 720 Labor/Mgmt. Relations
[} 746 Labor Railway Act
1 751 Family and Medical

Leave Act
[Z71 790 Otuer Labor Litigation
(1 791 Empl. Ret. Luc. Security Act

O L. Other Civil Rights
(non-employment)

] 441 Voting (if not Voting Rigls
Act)

{1443 Housing/Accommodations

[]440 Other Civil Rights

[J 445 Americans w/Disabilitics —
Employment

(1446 Americans w/Disabilities —
Other

[C_1448 Education

O M. Contract

T3 110 1nsurance

{1120 Mariue

1130 Miller Act

1140 Negotiable Tusfrument

T 150 Recovery of Overpayment
& Eufurcement of
Judgment

Jis3 Recovery of Overpayment
of Yeteran’s Benefits

] 160 Stockholdes's Suits

[1190 Other Contracts

] 195 Contract Product Liability

[T 196 Franchise

O N. Three-Judge
Court

(] 441 Civil Rights~ Voting
(if Voting Rights Act)

V. ORIGIN
® 10¢gingl O 2 Removed
Procceding from State

Court

O 3 Remanded

from Appellate or Reopened

Court

O 4 Reinstated O § Transferred
from another
district (specify)

O 6 Multi-district O 7 Appeal to

Litigation District Judge Litigation —
from Mag. Direct Iile
Judge .

QO 8 Multl-district

VI. CAUSE OF ACTION (CITE THE U.S. CIVIL STATUTE UNDER WHICH YOU ARE FILING AND WRITE A BRIEF STATEMENT OF CAUSE.)
5 U.S.C § 706 - Challenging actions under NEPA, NHPA, CWA, and RHA

VI REQUESTED IN
COMPLAINT

CHECK {F THIS IS A CLASS
ACTION UNDER FR.C.P.23

DEMAND $
JURY DEMAND:

YES

Check YES only if demanded in complaint

NO

VIH. RELATED CASE(S)
11" ANY

(S¢e instruction)

YES [ X ]

No []

if ycs, plcasc complete related case fornn

DATE: 8/2/2017

SIGNATURE OF ATTORNEY OF RECORD

/s/ Daniel Morris

INSTRUCTIONS FOR COMPLETING CIVIL COVER SHELT JS-44
: Authorlty for Civil Caver Sheet

The JS-44 civil cover sheet and the information contained herein neither replaces nor supplements the filings and scrvices of pleadings or other papers as required
by law, except as provided by local rules of court. This form, approved by the Judicial Conference of the United States in September 1974, is requircd for the usc of the
Clerk of Court for the purpose of initiating the civil docket sheet. Consequently, a civil cover sheet is submitted to the Clerk of Court for each civil complaint filed.
Listed below are tips for completing the civil cover sheet. These tips coincide with the Roman Numerals on the cover sheet.

L COUNTY OF RESIDENCE OF FIRST LISTED PLAINTIFF/DEFENDANT (b) County of residence: Use [ 1001 to indicate plaintiff if resident
of Washington, DC, 88888 if plaintiff'is resident of United States but not Washington, DC, and 99999 if plaintiff is outside the United States,

nm. -’ CITIZENSHIP OF PRINCIPAL PARTIES: This section is completed only if diversity of citizenship was sclected as the Basis of Jurisdiction
under Section [1. '

Iv. CASE ASSIGNMENT AND NATURE OF SUIT: The assignment of a judge to your case will depend on the category you selcet that best

represents the primary cause of action found in your complaint. You may select only gne category. You must also select one corresponding
nature of suit found under the category of the case.

V1. CAUSE OF ACTION: Cite the U.S. Civil Statute under which you are {iling and write a brief statement of the primary cause.

VIl
the Clerk’s Offico,

RELATED CASE(S), IF ANY: If you indicated that there is a related case, you must complete a related case form, which may be obtained from

Because of the need for accurate and complete information, you should ensure the accuracy of the information provided prior to signing the form.
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UNITED STATES DISTRICT COURT

for the ‘
District of Columbia

- NATIONAL TRUST FOR HISTORIC
PRESERVATION,
ASSOCIATION FOR THE PRESERVATION OF
VIRGINIA ANTIQUITIES

Plaintifi(s)
V.
TODD T. SEMONITE, Lieutenant General, U.S. Army
Corps of Engineers, ROBERT M. SPEER, Secretary
of the Army

Civil Action No.

Defendant(s)

SUMMONS IN A CIVIL ACTION

TO: (Defendant’s name and adldress) TODD T. SEMONITE, Lieutenant General
U.S. Army Corps of Engineers
441 G Street, NW
Washington, DC 2031

A lawsuit has been filed against you.

Within 21 days after service of this summons on you (not counting the day you received it) — or 60 days if you
are the United States or a United States agency, or an officer or employee of the United States described in Fed. R. Civ.
P. 12 (a)(2) or (3) — you must serve on the plaintiff an answer to the attached complaint or a motion under Rule 12 of
the Federal Rules of Civil Procedure, The answer or motion must be served on the plaintiff or plaintiff’s attorney,

whose name and address are:
. Matthew Adams

- Dentons US LLP
One Market Plaza
Spear Tower, 24th Floor
San Francisco, CA 94105

If you fail to respond, judgment by default will be entered against you for the relief demanded in the complamt.
You also must file your answer or motion with the court.

CLERK OF COURT

Date: ' .

Signature of Clerk or Deputy Clerk
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UNITED STATES DISTRICT COURT

for the
District of Columbia

NATIONAL TRUST FOR HISTORIC )
PRESERVATION, )
ASSOCIATION FOR THE PRESERVATION OF )
VIRGINIA ANTIQUITIES : )
Plaintiff(s) )
v. g Civil Action No.

TODD T. SEMONITE, Lieutenant General, U.S. Army ) '
Corps of Engineers, ROBERT M. SPEER, Secretary )
of the Army )
Defendant(s) g

SUMMONS IN A CIVIL ACTION

To: (Defendant’s name and address) ROBERT M. SPEER
~ Secretary of the Army

101 Army Pentagon .
Washington, DC 20310

A lawsuit has-been filed against you.

Within 21 days after service of this summons on you (not counting the day you received it) — or 60 days if you
are the United States or a United States agency, or an officer or employee of the United States described in Fed. R. Civ.
P. 12 (a)(2) or (3) — you must serve on the plaintiff an answer to the attached complaint or a motion under Rule 12 of
the Federal Rules of Civil Procedure. The answer or motion must be served on the plaintiff or plaintiff’s attorney,

whose name and address are:
Matthew Adams

Dentons US LLP

One Market Plaza

Spear Tower, 24th Floor
San Francisco, CA 94105

If you fail to respond, judgment by default will be entered against you for the relief demanded in the complaint.
You also must file your answer or motion with the court.

CLERK OF COURT

Date:

Signature of Clerk or Deputy Clerk
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FOR THE DISTRICT OF COLUMBIA Exhiblt A

NOTICE OF DESIGNATION OF RELATED CIVIL CASES PENDING ~ F2ge 34 of 34

IN THIS OR ANY OTHER UNITED STATES COURT

Civil Action No.
{To be supplied by the Clerk)

NOTIL 2S;

* Pursuant to Rule 40.5(b)(2), you are required to prepare and submit this form at the time of filing any civil action which is
related to any pending cases or which involves the same parties and relates to the same subject matter of any dismissed related cases.
This form must be prepared in sufficient quantity to provide one copy {or the Clerk=s records, one copy for the Judge to whom the
cases is assigned and one copy for each defendant, so that you must prepare 3 copies for a one defendant case, 4 copies for a two
defendant case, etc.

NOTICE TO DEFENDANT:

Rule 40.5(b)(2) of this Court requires that you serve upon the plaintiff and file with your first responsive pleading or motion
any objection you have to the related case designation. -

NOTICE TO ALL COUNSEL

Rule 40.5(b)(3) of this Court requires that as soon as an attorney for a party becomes aware of the existence of a related case
or cascs; such attorney shall immediately notify, in writing, the Judges on whose calendars the cases appear and shall serve such notice

on counsel for all other partics.

The plaintiff , defendant or counsel niust complete the following:

I RELATIONSHIP OF NEW CASE TO PENDING RELATED CASE(S).

A new case is deemed related to a case pending in this or another U.S. Court if the new case: [Check appropriate box(ess)
below.]

L__j (a) relates to common property
(b) involves common issues of fact
D (c) grows out of the same event or transaction
E:I éd) involves the validity or infiingement of the same pateﬁt
I:j (e is filed by the same pro se litigant
2. RELATIONSHI(P OF NEW CASE TO DI1S ED RELATED CASE(ES

A new case is deemed related to a case dismissed, with or without prejudice, in this or any other U.S. Count if the new case
involves the same parties and same subject matter,

Check box if new case is related to a dismissed case: I::l

3. NAME THE UNITED STATES COURT IN WHICH THE RELATED CASE IS FILED (IFf OTHER THAN THIS
COURT):
+ U.S. District Court for the District of Columbla
4, CAPTION AND CASE NUMBER OF RELATED CASE(E=S). IF MORE ROOM IS NEED PLEAS)E USE OTHER SIDE.
NAT'L PARKS CONSERVATION ASSOC. v. SEMONITE - C.A. No. 17-cv-1361
81212017 : ' l/s/ Daniel Morris j ]

DATE Signature of Plaintiff /Defendant (or counsel)
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