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Part III of the Report includes a discussion of comments advanced by various
stakeholders as means of facilitating effective competition in the Commonwealth and the
SCC’s continued actions to implement the elements of the Restructuring Act as soon as
practicable.
To assist development of a comprehensive list of recommendations to foster
effective competition, on March 17, 2005, the Staff sent a letter electronically to 84
interested stakeholders seeking their suggestions and posted such letter to the
Commission’s website.

Although the Staff’s distribution list targeted stakeholders

thought most affected by electric restructuring issues, it received only five initial
responses and one additional reply to others’ comments, included as Appendix III-A to
this Report.

It should be noted that one of these responses was a joint comment

submitted on behalf of three competitive suppliers, thus representing suggestions from a
total of 7 entities. In similar surveys conducted in both 2004 and 2003, the SCC received
eight and twelve such responses, respectively.
The Commission appreciates the comments it received from those that responded.
Although we would have preferred a larger number of participants, we did receive input
from of a cross-section of stakeholders: utilities, competitive service providers, and
consumer representatives.
Generally, most of the comments received are similar to those expressed in prior
years' reports and reiterated during the past year via various forums. Respondents’

recommendations do not provide new ideas as all suggestions have already been
considered, or are currently under consideration, by the SCC and the CEUR.
Most perspectives indicate a major milestone was reached this past spring as DVP
integrated into PJM.

This action completed the transfer of operational control of

transmission lines to an RTO for the investor-owned utilities as required by the
Restructuring Act.

After only a few months of RTO operation, it is premature to

determine if the anticipated benefits to customers will be realized. Other major issues
mentioned in the comments, and considered to be obstacles, include the continued
existence of wires charges and the low, capped rates of the incumbent utilities and default
rates not yet reflecting market prices.
Although the majority of the responses identify the above concerns, these same
entities encourage the continued path of restructuring to facilitate a well- developed
competitive retail market in Virginia. The two responses representing consumer interests
remain skeptical. The large consumer group cites examples of competitive wholesale
markets resulting in significantly higher retail prices.

They caution that electric

restructuring has not yet worked in Virginia and current expectations do not look
promising for the future. Although their concerns are articulated, and they believe a
better balance of risks and benefits among all stakeholders is needed, they stop short of
suggesting a stop or reversal to electric restructuring. The small customer representative
contends that deregulation is not working, will not work in the future, and urges a
reversal of direction back to a regulated environment. They caution that competition has
been and is likely to continue to be slow to develop and that any opportunity for
consumers to save on their energy bills is unlikely.
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SCC Assessment
Section 56-596 of the Act requires the SCC to report its recommendations to
facilitate effective competition in the Commonwealth as soon as practicable, which shall
include any recommendations of actions to be taken by the General Assembly, the SCC,
electric utilities, suppliers, generators, distributors, and regional transmission entities the
SCC considers to be in the public interest. In last year’s report, the SCC noted that
passage of Senate Bill 651 by the 2004 General Assembly and approval by the Governor
provides legislative direction to continue implementing the Restructuring Act. In the
year since the issuance of last year’s report, the SCC continues to perform its charge to
provide regulatory certainty and put in place the necessary infrastructure to implement
restructuring.
The integration of APCo and DVP into PJM on October 1, 2004, and May 1,
2005, respectively, were watershed events in Virginia’s transition to a restructured
electricity market. At present, virtually all Virginia load is served under the terms and
conditions of a FERC approved RTO (PJM) and the wholesale electric market rules that
go hand- in-hand with those integrations. While delay in PJM integration was thought by
some stakeholders to be a major impediment to the spread of retail competition in the
Commonwealth, thus far the integration of Virginia’s two largest incumbent electric
utilities has not led to greater levels of retail competition.
Virginia traditionally enjoyed relatively low regulated electricity prices. The
existence of capped rates along with steep increases in fuel and wholesale electric power
costs continue to provide little margin in which alternative suppliers can compete. As
past versions of this Report ha ve noted for some time, there is tension between the belief
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that price caps are a fundamental flaw of the Restructuring Act and the belief that
consumers should not be exposed to market-based prices until effective competition has
developed and can be depended upon to regulate prices.
The 2004 General Assembly agreed that rate caps are an essential consumer
protection built into the Act and chose to continue such protection by extending the
capped non- fuel rates for incumbent utilities until December 31, 2010. It also determined
that wires charges would expire on July 1, 2007, as originally intended. Since current
and expected electricity market prices generally exceed capped generation rates
(including fuel costs), wires charges were generally not applicable in 2005 and are not
expected to apply in 2006. The current and likely future absence of wires charges
combined with the integration of APCo and DVP into PJM have yet to induce any
increase in retail competition in Virginia even though these two “barriers” were long
stated to be major impediments, at least by certain stakeholders. On the other hand, note
that the PJM integrations were relatively recent and future wires charges expectations are
just that; expectations that may turn out differently. Though unlikely, the possibility of a
return to wires charges in 2006 and the first half of 2007 does indeed add risk, and thus
costs, to the provision or consumption of competitive retail services.
In 2004 the General Assembly amended the Restructuring Act to allow a large
customer that chooses to take service from a competitive service provider to be exempt
from minimum stay provisions or the payment of wires charges. In exchange, any such
shopping customer will face market-based costs upon any subsequent return to supply
service provided by the incumbent utility. The SCC was charged with implementing
these statutory changes. Unfortunately, the SCC proceeding related to these changes has
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proved highly controversial and time consuming. As such, these changes have yet to be
implemented. However, given the amount by which electricity market prices exceed
capped generation rates (including fuel costs), it is unlikely that any delays in
implementing these provisions have retarded the development of competitive retail
electricity markets in Virginia.
Many believe the underlying premise of the Restructuring Act is that a
competitive market will result in lower retail electricity prices for all Virginia consumers.
Unfortunately, retail competitive activity continues to develop slowly throughout the
nation, not just in Virginia or in the Mid-Atlantic region. This is especially true for
smaller, mass market consumers. Consequently, a market has not yet fully developed
that can be depended upon to govern prices. Many have said that the development of
well- functioning competitive retail markets must be preceded by the development of
well- functioning competitive wholesale markets. While this may be true, it may also turn
out that well- functioning wholesale and retail markets may still result in prices to
consumers that are higher than historical prices or higher than what “just and reasonable”
prices would have been under continued regulation, either as had been practiced in the
past or some close variation thereof. Poorly functioning markets may aggravate the
situation, increasing prices to Virginia’s homes and business even further.
As the State Corporation Commission continues to monitor the transition to
competitive electricity markets, both wholesale and retail, within and without Virginia, it
notes some ominous new industry features and trends.

Many of these trends are

discussed in more detail in the body of this Report. They are as follows:
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•

The nature of the single price auction as practiced in PJM means that retail
prices based on wholesale market results may reflect higher marginal costs
(actually, the offer price of the last unit required to meet load) for any period
under consideration, as compared to the actual average cost of power charged or
potentially charged under regulatory regimes where customers are served from a
diverse fleet of generating resources.

•

The wholesale price histories as described in the body of this Report indicate
large retail cost increases for Virginians should those wholesale prices become
the basis for retail rates or prices.

•

Some Virginia electric utilities (Craig Botetourt Electric Cooperative, City of
Danville Municipal, City of Bristol Municipal) have already had to deal with
large price increases necessitated by exposure to current and expected future
wholesale market conditions.

In addition, the Staff of the SCC has been

monitoring the plight of the Eastalco aluminum smelter near Frederick,
Maryland. Here, the viability of a major manufacturer is in jeopardy due to an
impending shift to market-based electricity costs.
•

As Dr. Rose points out in Part I, there is an increasing tendency towards
oligopoly in the electric power generation sector. PUHCA repeal may allow
further industry consolidation.

Basic economic theory indicates that, other

things equal, increasing industry concentration will diminish competition and
raise prices.
•

The Federal Energy Regulatory Commission may soon allow more net cash
flow to the generation sector, with such cash flow to be obtained from
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consumers via new capacity pricing constructs or relaxed market mitigation
rules. The FERC apparently seems to believe that raising the sector’s financial
returns will lead to a more robust, competitive generation sector that will benefit
consumers in the longer run.
•

The SCC has lo ng been troubled by the monumental challenge that market
monitoring imposes on the PJM MMU, the placement of the PJM MMU inside
PJM, the lack of an external market monitor and the difficulty of and delays in
getting information from the PJM MMU.

These factors lead us to believe that, after the end of capped rates in 2010, should
Virginia’s homes and businesses face electricity prices based on, set by or primarily
influenced by wholesale electric prices in PJM, prices for electric service could rise
precipitously in the Commonwealth.

While post-2010 market conditions cannot be

known with certainty, based on the best available information at the time of this writing,
we believe that post rate cap prices could be significantly higher than today’s capped rate
levels. At the same time, such higher electricity prices will likely yield extraordinarily
high returns to certain base load coal and nuclear fired generating resources that currently
serve APCo and DVP customers. To the extent that such base load generating units
remain inside the incumbent utility as opposed to being spun off to an affiliate or sold
outright to a third party, such generating units will remain subject to Virginia state
jurisdiction. As such, it would be possible for Virginia policymakers to mitigate, in a
non-confiscatory manner, potentially high retail rate levels. Alternatively, Virginia may
face dilemmas similar to that currently faced by Maryland where state policymakers have
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no good alternatives to deal with the threatened shutdown of the Eastalco plant and the
loss of close to 700 well-paying manufacturing jobs, which has been attributed to
increasing electricity prices.
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March 17, 2005

Dear Market Participant:
As directed by §56-596 B of the Virginia Electric Utility Restructuring Act, the
State Corporation Commission is preparing its fifth annual report to the Commission on
Electric Utility Restructuring ("EURC") and the Governor, to be filed by September 1,
2005. That report will cover three topics: 1) the status of the development of regional
competitive markets, 2) the status of competition in the Commonwealth, and 3)
recommendations to facilitate effective competition in the Commonwealth.
The Commission Staff is once again soliciting ideas from stakeholders (including
electric utilities, competitive service providers, consumer groups, natural gas utilities and
business associations) to assist the Commission in developing a comprehensive review of
ideas that may be considered to facilitate effective competition. The statutory language
in §56-596 B related to this part of the Commission report provides as follows:
This report shall include any recommendations of actions to
be taken by the General Assembly, the Commission,
electric utilities, suppliers, generators, distributors and
regional transmission entities it considers to be in the
public interest.
Such recommendations shall include
actions regarding the supply and demand balance for
generation services, new and existing generation capacity,
transmission constraints, market power, suppliers licensed
and operating in the Commonwealth, and the shared or
joint use of generation sites.

Because of the current status of utility membership with PJM, pending dockets
before the Commission, and the continued lack of competitive activity in Virginia, we are
not asking any specific questions at this time. Rather, we invite and encourage anyone to
take this opportunity to submit in writing any comments regarding national, regional, or
Virginia restructuring efforts, policies, activities, or events. We ask that you consider the
topics detailed in the statute and provide any recommendations or thoughts you may have
regarding them, whether positive or negative.
Please provide your comments to me by May 2, 2005. Such response may be sent
as a hardcopy via mail or preferably, electronically as an attached WORD Document at
david.eichenlaub@scc.virginia.gov. Such comments will be posted to our website at
http://www.scc.virginia.gov/division/eaf/comments.htm. Following such posting, any
party may submit additional comments in reaction to those posted, if they so desire, by
June 1, 2005. Both the initial set of comments and any supplemental comments will be
attached as an appendix to the Commission’s September 1 st report.
I thank you in advance for your continued participation in this effort.

Sincerely,

Dave Eichenlaub
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April 29, 2005
David R. Eichenlaub
Assistant Director, Division of Economics and Finance
VA State Corporation Commission
P.O. Box 1197
Richmond, VA 23218-1197

Dear Mr. Eichenlaub:
Thank you for the opportunity to offer comments for input to the annual report to the
Governor. WPS Energy Services’ comments are listed below.
Cure for Market Power
Deregulated states need a structure that limits abuse of market power by utilities and their
affiliates. This includes divestment of generation by statute (state law), a requirement for
full corporate separation by affiliates, a strong code of conduct that is strictly enforced,
and true rate unbundling. We have seen in other states that when full divestment is not
enforced a dampening of competition results. Also, a code of conduct is worthless if it is
full of loopholes and/or is not enforced.
True Rate Unbundling
Incomplete rate unbundling allows utilities to collect on charges that a customer would
also pay to their supplier. This leads to a customer paying twice for the same service. A
true unbundled rate would eliminate duplicate charges. States need to provide
regulations that allow shopping customers to avoid all generation and transmission
related utility charges that are already included in supplier rates.
Standard Service Auction
An auction for standard offer service or provider of last resort service encourages a true
market. Auctio ning off standard offer service provides a market-based rate for suppliers
to compete against. Customers no longer subsidize utility rates that are below the market.
Utility tariff rates are difficult for suppliers to compete against while customers in the end
pay the market price through riders and stranded costs to the utilities. A true market
based rate for suppliers to compete against provides real savings to customers.
Municipal Aggregation
Opt-out municipal aggregation has been a success in Ohio. Aggregation allows
municipalities to negotiate electric and natural gas rates on behalf of their residents and

small businesses. This offers individual consumers an opportunity to receive a lower
price than they typically would be able to negotiate on their own. In addition, municipal
aggregation attracts suppliers by allowing them to purchase electricity on a greater scale.
This ensures a supplier more customers and greater supply certainty for the purchase than
individual sign- ups. Thus making it possible to offer lower prices to residential
customers and small business customers.
In Ohio, opt-out municipal aggregation accounts for the majority of consumer shopping
on the electric side.
Measurable Market Development Periods and Goals
Market development periods need solid end dates and goals that don’t change midstream. This allows suppliers to plan and offer the greatest savings. It reduces customer
and supplier risk when shopping or purchasing supplies. If a supplier knows the rules of
the game aren’t going to change mid-way through the market development period the
market becomes more attractive and higher savings are possible.
In addition continuing market development periods beyond their initial end dates with
different rules and requireme nts becomes costly for both suppliers and customers. In
Michigan for example, there was a drastic drop in customer shopping due to changes in
the rules mid-stream. There needs to be certainty for deregulation to be successful.
Pilot Programs can help jump start the competitive market and increase consumer
education. When properly implemented these programs can be beneficial. Voluntary
enrollment programs and shopping credits have been helpful in other states for attracting
competition and educating customers on their options.
Purchase of Receivables Requirements and/or Disconnect for Supplier Charges
In Ohio early, the payment priority rules created large arreages for customers and
suppliers. Initially, the payment priority in Ohio was utility past due, utility current,
supplier past due, supplier current, and then other charges. When a customer paid their
bill even a day late their full payment for that bill would go to the utility charges on that
bill plus the utility charges for the current (following month’s) bill. This left the supplier
without payment and thus the charges would accrue and continue to accrue as long as the
customer continued to pay late. This created customer confusion and frustration.
Customers were paying their bills yet the supplier received none of the money. As a
result, many customers were sent to collections for non-payment. A simple solution to
this problem is to require utilities to purchase supplier receivables. This provides one
point for collection dollars and less confusion for customers on how their money reaches
the supplier. In Ohio, the problem lead to expensive litigation and an eventual stipulation
that changed the payment priority to utility past due, supplier past due, supplier current,
utility current, and then other charges.
New generation should not be built on the back of ratepayers
Utilities should be required to completely divest their generation assets. Also ratepayers
should not pay for any new generation. In particular, those customers who shop and are
receiving their generation from an alternate supplier should not have to pay for utility

generation they never use. Utilities receive full payment for the cost of the generation
and then receive returns by selling it on the market. This creates a situation where
ratepayers receive no benefit from something they paid for.
Excessive Utility Charges
Utilities in many states have implemented excessive customer switching, customer list,
and billing fees in order to limit or avoid competition in their territories. The SCC should
monitor utility charges to ensure these charges are in line with actual utility costs. In
addition, for many of these items (once the initial set up costs are recovered) the costs to
provide the service should be reduced. There needs to be a process to monitor these
charges to avoid excessive utility charges, which hamper competition.
Thank you again for the opportunity to comment. Please contact me if you have any
questions or would like clarification on any of these items.

Sincerely,
Teresa Ringenbach
Account Manager
WPS Energy Services, Inc.

Thomas B. Nicholson *
Direct: 804.649.3861
TNicholson@macbur.com
Fax: 804.649.3854
* Admitted to practice law in
Virginia, Maryland, Indiana, and Maine

May 6, 2005
By E-Mail
David R. Eichenlaub
Assistant Director, Division of Economics and Finance
State Corporation Commission
P.O. Box 1197
Richmond, Virginia 23218-1197
Re:

State Corporation Commission 2005 Report To Governor Warner And The Commission
On Electric Utility Restructuring On The Status Of The Development Of Regional
Competitive Markets And Recommendations To Facilitate Effective Competition In The
Commonwealth As Soon As Practical
Competitive Stakeholders’ Comments on the Status of Regional Competitive Markets and
Recommendations of to Facilitate Effective Competition in Virginia

Dear Mr. Eichenlaub:
In conjunction with the preparation of the State Corporation Commission’s (“Commission” or
“SCC”) 2004 report (“2004 EURC Report”) to Governor Warner and the legislative Commission on
Electric Utility Restructuring (“EURC”), an ad hoc coalition of retail companies submitted comments on
the status of the developments of regional competitive markets, and recommendations to facilitate
effective competition in Virginia as soon as practical.
Last year’s comments reflected the commitments of many stakeholders to viable competitive
wholesale and retail electricity markets in the Commonwealth of Virginia, and urged the Commission to
facilitate the process towards fully competitive retail and wholesale electricity markets by completing its
review of the applications then pending for the integration of incumbent electric utilities with a Regional
Transmission Organization (“RTO”).1 The comments also called for a re-commitment from
stakeholders to strive for the successful development of competitive markets in Virginia, based upon the
firm belief that continued restructuring is in the best interests of the consumers in the Commonwealth.

1

The Code of Virginia, §§ 56-577, and 56-579, refers to RTOs as “regional transmission entities”. These terms may be used
interchangeably.
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The retail companies identified herein appreciates this additional opportunity to elaborate on
those principles from their unique perspectives as potential retail competitors of Virginia’s incumbent
electric utilities.
The following companies have participated in the development of these comments:
•
•
•

Constellation NewEnergy, Inc.,
Direct Energy Services, LLC
Strategic Energy, LLC

These companies (hereinafter the “Competitive Stakeholders”) are united in their belief that the
development of effective competition in wholesale and retail electricity markets in Virginia is in the
public interest. Moreover, because they focus their businesses on the development of (and participation
in) competitive wholesale and retail markets, they offer a unique perspective of the status of competition
in Virginia to date, and they have several recommendations for the development of effectively
competitive wholesale and retail markets in Virginia.
Pursuant to Va. Code § 56-596 B of the Virginia Electric Utility Restructuring Act, Va. Code
Title 56, Chapter 23 (as amended, the “Restructuring Act” or “Act”), the SCC is charged with reporting
to the EURC and to the Governor on the status of competition in the Commonwealth, the status of the
development of regional competitive markets, and its recommendations to facilitate effective
competition in the Commonwealth as soon as practical. The Commission’s report is to include any
recommendations of actions to be taken by the General Assembly, the Commission, electric utilities,
suppliers, generators, distributors and regional transmission entities that the Commission considers to be
in the public interest. Id. Such recommendations shall include actions regarding the supply and demand
balance for generation services, new and existing generation capacity, transmission constraints, market
power, suppliers licensed and operating in the Commonwealth, and the shared or joint use of generation
sites. Id.
In your March 17, 2005 letter to stakeholders (“March 17 Letter”), you state (p.2)
Because of the current status of utility membership with PJM, pending dockets before the
Commission, and the continued lack of competitive activity in Virginia, we are not
asking any specific questions at this time. Rather, we invite and encourage anyone to
take this opportunity to submit in writing any commentary regarding national, regional,
or Virginia restructuring efforts, policies, activities, or events. We ask that you consider
the topics detailed in the statute and provide any recommendations or thoughts you may
have regarding them, whether positive or negative.
Consistent with your invitation and applicable law, the Competitive Stakeholders offer the
following comments and recommendations to assist the SCC in developing a comprehensive review of
ideas that may be considered to facilitate effective competition in Virginia.
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I.

COMMENTS ON THE STATUS OF THE DEVELOPMENT OF REGIONAL COMPETITIVE MARKETS.

A key concern expressed by many stakeholders last year was the lack of progress towards fully
competitive retail and wholesale electricity markets as a result of the delayed integration of incumbent
electric utilities into an RTO. The comments also called for a re-commitment from stakeholders to
strive for the successful development of competitive markets in Virginia, based upon the firm belief that
continued restructuring is in the best interests of the consumers in the Commonwealth.
With the May 1, 2005 integration of Virginia Electric and Power Company d/b/a Dominion
Virginia Power (“DVP”) into PJM, a key milestone was reached in the development of effectively
competitive wholesale and retail electricity markets in Virginia. Along with DVP, Appalachian Power
Company, Potomac Edison Company, and Delmarva Electric & Power Company are now part of PJM’s
larger competitive regional energy markets.
While there has not been enough time to gauge the impact on retail competition in Virginia
resulting from the participation of these Virginia investor-owned utilities in PJM’s competitive markets,
experience is showing that regional competitive retail energy markets are developing in the larger PJM
region, especially in those areas that have emerged from the transition period to competition. The
degree of success in developing competitive retail electricity markets is largely dependent upon the
degree to which the retail markets have addressed the following four areas:
1.

Access to competitive, transparent regional wholesale markets, such as those
administered by PJM;

2.

Costs are properly allocated, so that monopoly services (distribution and transmission
services) reflect costs, and do not provide a hidden subsidy to the incumbent’s
competitive generation service;

3.

Default rates reasonably reflect market prices, so that boom/bust cycles in retail markets
are avoided; and

4.

Minimum stay requirements and exit fees are avoided, and are replaced by marketresponsive pricing mechanisms.

As examples, Maryland has addressed all these critical elements for large customers, and
competition is taking hold. According to the latest information from the Maryland Public Service
Commission, almost 65% of large Commercial and Industrial (“C&I”) customers are taking service from
competitive suppliers, along with 22.5% of Mid C&I, 3.4% of Small C&I, and 2% of residential
customers.2 This competitive activity represents over 2.1 million distribution service accounts, 51, 257
customers, 3250 MW of Demand (peak load obligation), 12,602 MW of total MW Peak Load, and
25.8% of peak load obligation served by competitive suppliers. 3
The District of Columbia is making progress on all of these elements. Figures for March 2005
show that 11,462 retail customers (5.6%) and 5523 non-residential customers (20.8%) have switched to
2
3

Source: MD PSC website, Month Ending March 2005: http://www.psc.state.md.us/psc/electric/enrollmentrpt.htm.
Id.
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competitive suppliers,4 representing in the aggregate 1,381 MW of customer demand (60.5%)5 and
484,619 MWH (57%) of customer energy usage.6 However, competition is frozen due to an unexpected
order from the District of Columbia Public Service Commission that locked in customers for 12 months
to Standard Offer Service. Market participants, however, are united in removing this last barrier, and
hope changes will be made in the near future.
In Pennsylvania, Duquesne Light Company has moved into the post-transition period. As of
April 1, 2005, 134,609 (22.9%) of its customers are being served by alternative suppliers, representing
1,742.9 MW (42.4 %) of customer load.7 Other Pennsylvania utilities will be transitioning to market
rates through 2011.
In all of these instances, the regulators have moved forward with addressing the need to properly
establish default rates that are truly reflective of market pricing.
II.

IDENTIFICATION AND FURTHER DISCUSSION OF KEY PRINCIPLES AND RECOMMENDATIONS
FOR THE DEVELOPMENT OF EFFECTIVE COMPETITION IN THE COMMONWEALTH OF VIRGINIA.

Notwithstanding the progress in other states, it is unreasonable to expect any significant retail
competition to develop in Virginia until several important transition period policies are changed that
have erected real barriers to competition. The remaining barriers include items 2, 3, and 4 above:
2.

Costs are properly allocated at the end of the stranded cost recovery period (July 1,
2007), so that monopoly services (distribution and transmission services) reflect current
costs and load growth, and do not provide a hidden subsidy to the incumbent’s
competitive generation service;

3.

Default rates reasonably reflect market prices, so that boom/bust cycles in retail markets
are avoided; and

4.

Minimum stay requirements and exit fees are avoided, and are replaced by marketresponsive pricing mechanisms.

In addition, the Commission needs to be in a position to re-examine and adjust the allocation of
retail supply costs to the supply rates (billing & collection, customer service, account management and
other administrative, regulatory and legal costs), so that when the wires charge transition period ends, a
more level playing field is created. The present policy is akin to a retail gasoline station (Competitive
Service Providers) attempting to compete against a wholesale gasoline terminal (the incumbent electric
utility). In addition, it is critical that for retail competition to take hold, the monopoly distribution
company not receive a subsidy from competitors by having rates that do not properly reflect costs.
4

Source: DC PSC website, Month ending March 2005:
http://www.dcpsc.org/pdf_files/customerchoice/electric/electric_sumstats_no_cons.pdf
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Id., http://www.dcpsc.org/pdf_files/customerchoice/electric/electric_sumstats_cons_dmnd.pdf
Id., http://www.dcpsc.org/pdf_files/customerchoice/electric/electric_sumstats_cust_energyuse.pdf
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The new exemption programs mandated by Chapter 827 of the 2004 Acts of Assembly (“Senate
Bill 651”) placed an initial limit on the amount of load [1,000 megawatts (“MW”) or eight percent (8%)
of a utility’s prior year Virginia adjusted peak-load] that could participate in the wires charge exemption
program. See Va. Code §56-283 E 4.
The original version of Senate Bill 651 as endorsed by the EURC would have allowed all
customers the opportunity to purchase electric energy from Competitive Service Providers without
paying the wires charge, as long as they were willing to accept market-based pricing if they returned to
their utility for generation service. This limitation is fundamentally at odds with the premise of open
competition, because it unfairly limits the number of customers that would be eligible to make this
choice. It also reduces the likelihood that competitors will be interested in participating in Virginia’s
retail electricity markets, thus placing increased pressure on default service programs.
To date, the exemption programs have yet to be implemented, so they have produced nothing in
the way of customer switching or savings. Every passing day reduces the value of these programs. As a
means of stimulating the market, the Commission’s next consideration of wires charges should
encompass the remaining 18 months of the original capped rate/ wires charge period (i.e., from January
1, 2006 through July 1, 2007), so that customers and suppliers may reasonably evaluate whether to
participate in Virginia’s retail electricity markets.
Because a wires charge may be applicable for some or all of the period from January 1, 2006
through July 1, 2007, the General Assembly’s consideration of potential modifications to the Act in the
next legislative session should include an expansion of the exemption programs to all customers that
wish to participate. Delaying any potential review of expanding the participation beyond 1,000 MW to
18 months after implementation, and periodically thereafter, perpetuates barriers to CSP entry and
consumer participation.
The 1,000 MW limit is insufficient to attract widespread and meaningful retail competition to
Virginia, notwithstanding RTO developments in Virginia, given current market conditions and the
remaining period during which Virginia’s public utilities are permitted to impose wires charges.
DVP and Virginia’s other investor owned electric utilities are not imposing a wires charge for
2005. Accordingly, current retail electric rates in Virginia represent the current “price to beat” for CSPs
and consumers alike. For CSPs that wish to serve residential customers, 40,000 residential customers
(approximately 150 MW of load) represents a minimum critical mass, while a group of 100,000
residential customers (approximately 370 MW of load) represents a preferable tranche size for marketers
interested in the residential market. Current market conditions suggest that these levels of customer
participation may not produce sufficient economies of scale to encourage meaningful CSP entry and
savings for consumers. Increasing the amount of load above 1,000 MW will place less pressure on
default service, and may allow the economy of scale to encourage multiple marketers to enter the market
and provide service to customers, notwithstanding razor-thin margins.
While the Competitive Stakeholders support all efforts to encourage customer participation in
competitive retail electricity markets, Virginia’s consumers should be assured of being able to return to
capped rates rather than market-based rates at any time capped rates are in place.
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Many residential customers and businesses will be reluctant to participate if they give up the
right to return to capped rates though 2010 in exchange for a limited opportunity (at most, the period
January 1, 2006 to July 1, 2007) to avoid a wires charge. Accordingly, the Competitive Stakeholders
recommend that all customers have equal access to the same default service applicable to the customer’s
class, independent of whether or not customers choose to avail themselves of competitive market
opportunities.
III.

CONCLUSION.

The Competitive Stakeholders appreciate the opportunity to comment upon these issues related
to the development of effective competition in Virginia as soon as practical. The Commission should be
encouraged to draw on the experiences in other states in developing competitive options for all
customers, including those receiving default service.
The Competitive Stakeholders offer their assistance to help design and promote well-developed,
effectively competitive retail electric markets in Virginia, which have been envisioned by the General
Assembly since 1999. The Competitive Stakeholders encourage the Commission and the General
Assembly to use these recommendations to concentrate stakeholder attention and comments on the goal
of facilitating effective competition in the Commonwealth as soon as practical.
Very truly yours,

Thomas B. Nicholson
TBN/tn
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Urchie B. Ellis
ATTORNEY AT LAW
7900 Marilea Road
Richmond, Virginia 23225
Home Phone 804-272-5923
June 18, 2005
To the Members of the State Corportation Commission:
Messers Morrison, Miller, and Christie:
Re: Electric Deregulation
The SCC is due to make its annual report to the Legislative Committee about
Sept. 1, and I wish to make the following comments and suggestions:
1.
On May 25, Dominion Virginia Power filed its annual report in Case No.
PUE-2003-00118 Retail Access Pilot Programs, which showed that much time
has now elapsed, and in spite of various manipulations and concessions, no
entity has come to Virginia to offer the public or industry any competitive
service. All indications are that there will be no such offers in the
future.
2.
The adverse experience in the Craig-Botetourt Elect. Coop. area
illustrates the serious risk to the public.
When the rate caps expire
the public in Virginia is going to be hurt badly. No benefit from the PJM
arrangements is foreseen for Virginia.
We are currently faced with big
costs if Dominion Virginia Power is allowed to to defer the accounting for
the PJM costs until after the rate caps expire.
3.
Recent articles in various publications indicate that Virginia has
lower electric rates than most areas, and much lower than some in the PJM
involved territory. Recent articles have pointed to problems in Texas,
which has been cited by some as a pathfinder in deregulation.
4.
In August 1992 the SCC issued a 2 volume report pointing out problems,
and in Nov. 2002 the SCC issued a lengthy report in connection with 2002 SB
684 which on pages 13-16 documented reasons for concern. Then on Jan 3,
2003, the Commission
spontaneously issued a 48 page report entitled
"Potential Risks to Electric Service in Viginia" which on pages 31-33
stated there were serious risks and recommended delay and other action to
stop deregulation. See also the August 2003 SCC report.
5.
The undersigned has been much involved in this legislative and SCC
case procedure for several years, and has been on record many times: e.g.
see my letter of Jan. 13, 2004, to the
Commission on Electric Utility
Restructuring, and see my involvement in several major cases before the
SCC.
6.
The Commission is urged to make a strong report urging the Legislature
to review electric deregulation and to take steps to stop and reverse the
direction. The subject is complicated by the Federal law, and expertise is
required. The SCC has a Constitutional and statutory duty to protect the
public.
Urchie B. Ellis
Va. State Bar. No. 5422

